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Three philosophical rationales—search-for-truth, self-governance, and
self-fulfillment—have animated discussions of free expression for decades.
Each rationale emerged and attained prominence in American jurisprudence
in specific political and cultural circumstances. Moreover, each rationale
shares a foundational commitment to the classical liberal (modernist) self.
But the three traditional rationales are incompatible with our digital age. In
particular, the idea of the classical liberal self enjoying maximum liberty in
a private sphere does not fit in the postmodern information society. The time
for a new rationale has arrived. The same sociocultural conditions that
undermine the traditional rationales suggest a self-emergence rationale
built on the feminist concept of relational autonomy. This novel rationale
constitutionally protects expression that fosters the ongoing creative and
dynamic process of self-emergence. As such, the rationale justifies protecting
expression concerned with the emergent self’s struggle to define itself and
the broader culture.
The self-emergence rationale has important
ramifications, especially for free-expression issues related to the Internet.
The Roberts Court has invoked the traditional rationales in granting
expansive first-amendment protections to corporations. Many Internetrelated issues involve multinational corporations, such as Google, Verizon,
and Facebook. But under the self-emergence rationale, publicly held
business corporations should not have free-speech rights for two reasons.
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First, they have fixed rather than emergent natures. Second, they manipulate
and limit the sociocultural space available for the autonomous selfemergence of individuals.
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ͳʹǤ ǡHow Net Neutrality Violates the First Amendment (According to One ISPȌǡ
   ȋ Ǥ ǡ ʹͲͳͷȌ ǣȀȀ  Ǥ Ȁ Ǧ ȀʹͲͳͷȀͳͲȀǦǦ
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ͳͶ. E.g.ǡǤǡ͵Ͳ Ǥ͵͵ͺǡ͵ʹȂͺȋͶǤʹͲͳ͵Ȍȋ  ǲǳ
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ʹ͵Ǥ  Ƭ ǡBetween the Modern and the Postmodern: The Possibility of
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    ȋͳͻͺʹȌǢ see  ǡ Political Philosophy and the Patriarchal Unconscious: A
Psychoanalytic Perspective on Epistemology and Metaphysicsǡ in       ʹͶͷǡ ʹͷͲ
ȋ ƬǤ Ǥǡͳͻͺ͵Ȍȋ  ȌǤ 
 ǡ      ȋ
ǤǡͳͻͻȌǤ
͵Ͷ. See  ǡ Subjectivity, Historiography, and Politics: Reflections on the
‘Feminism/Postmodernism Exchangeǡǯin    ͳͲǡͳͲͺȋͳͻͻͷȌǤ
͵ͷǤ ǡPast as Prologue: Old and New Feminismsǡͳ  Ǥ Ǥ ƬǤͳͷǡ
ͳͻȂͲ ȋʹͲͳͲȌ ȋ          ȌǢ   Ǥ
 ǡ Autonomy? Or Freedom? A Return to Psychoanalytic Theoryǡ in ǡ
 ǡ   ͳǡ ͵ ȋ  Ƭ   Ǥǡ ʹͲͳͶȌ ȋǲ  
      ǳȌǢ see  ǡ Foucault, Feminism, and the Self: The
Politics of Personal Transformationǡin      ʹ͵ͷȋƬ
  Ǥǡ ʹͲͲͶȌ ȋ          
 ȌǢ  Ǥ  ǡ Foucault and Feminism: Power, Resistance, Freedomǡ in
        ʹͳͶǡ ʹͳͷȂͳͻ ȋ  Ƭ   Ǥǡ ʹͲͲͶȌ
ȋ  ȌǤ
͵. See    Ƭ  ǡ Introduction: Autonomy Refiguredǡ in
 ͵ǡ͵ȂͶȋ ǤǡʹͲͲͲȌȋ
 ȌǤ
͵Ǥ   ǡ      Ǥ     Ǧ
ǡ       ͳͷ͵ȂͷͻǡʹʹͲȂʹͳȋͳͻͻͳȌǤ
͵ͺǤ             ǣ
  ǡ ǯ   ȋʹͲͳͳȌǢ    ǡ ǡ ǡ   
ȋʹͲͲ͵ȌǢ       ǣ      ȋ ǤǤ
 Ǥǡ ʹͲͳͷȌǢ ǡ  ǡ   ȋ  Ƭ   Ǥǡ
ʹͲͳͶȌǢ ǡsupra͵Ǥ
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ǡ Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the
Information SocietyǡͻǤǤǤǤǤͳȋʹͲͲͶȌȏǡDigitalȐǤǯ 
    Ǧ Ǥ
  Ǥ ǡ Old-School/New-School Speech Regulationǡ ͳʹ Ǥ Ǥ Ǥ ʹʹͻ ȋʹͲͳͶȌ
ȏǡRegulationȐǤ
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ͶͲ. E.g.ǡǦǡ  ǤǤǡͷͶǤǤ͵͵ͺȋʹͲͳͳȌȋ 
       Ǧ  ȌǢ  Ǥ   Ƭ
ǤǡͷͷͲǤǤͳͺȋʹͲͲȌȋ   Ǧ
ȌǤ
ͶͳǤ ǤǡHow Business Fares in the Supreme Courtǡͻ ǤǤǤͳͶ͵ͳȋʹͲͳ͵Ȍ
ȋǦ ȌǢsee ǡThe Constitution,
the Roberts Court, and BusinessǡͶǤƬǤǤǤ͵ͺͷȋʹͲͳ͵Ȍȋ
ʹͲͳͳȂʹͲͳʹȌǤ
ͶʹǤ ǡsupraͶͳǡͳͶͶͻȂͷͳǡͳͶʹȂ͵Ǥ
Ͷ͵. See  Ǥ ǡ     ȋʹͲͳͶȌǤ
ͶͶ. Id.ͷ͵ǤǲȏȐǤǤǤ   
ǤǳId.Ǥ
Ͷͷ. Id.ͶͷǤǡǲ   ǤǳId.
Ǥ
Ͷ. Id.Ǥ
ͶǤ Ǥ ǡIs the Constitution Laissez Faire?: The Framers, Original Meaning,
and the Marketǡ ͺͳ Ǥ Ǥ Ǥ ͳ ȋʹͲͳͷȌ ȋ  ǯ   
   ȌǤ
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  Cato’s Lettersǡ        ǤͶͺ  
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 ǤͶͻ
Ǥ         
       Ȅ ǦǦǡ
Ǧ ǡ  ǦȄ  
Ǥ  ǡ         
            
  ǤͷͲ ǡ  ǡ
     Ǥ   ǡ     
   Ǥͷͳ
A. The Search-for-Truth Rationale
          Ǧ 
 ǦǦ Ǥͷʹǡ
Ǧ  ǡ 
         
  ǡ         
   ͳͻʹͲǤͷ͵      
         
ǯ  ǤͷͶ 
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ͶͺǤ   ǡ    ȋͳȌǢ         ȋ
Ǥ  ǤǡͳͻͻͶǤȌȋ  ȌǢsee Ǥǡ  
      ǡ ͳȂͳͺȋͳͻͻȌȋ   
ȌǤ
ͶͻǤ ǲǯ              
   Ǥǳ  ǡ
                 ͳʹ ȋͳͻͻͲȌǢ see  Ǥ
ǡThe Interpretation of Constitutional History, or Charles Beard Becomes a Fortuneteller
(With an Emphasis on Free Expression)ǡʹͻǤ͵ʹ͵ȋʹͲͳͶȌȋ
         ȌǤ       
ǡ      ǡ      
 Ǥ ǡsupra͵ǡͲȂͻǤ
ͷͲ. Infra ǤǡǡǤ
ͷͳ. Infra ǤǡǡǤ
ͷʹǤ    
   Ǥ E.g.ǡ  Ǥ ǡ ʹͲͷǤǤ ͵Ͷ ȋͳͻͲȌ ȋ
 ȌǤ
ͷ͵Ǥ ǡsupra͵ǡͳͲͳȂʹͻͲǤ
ͷͶǤ ǲ
 Ǥǳ  ǡʹ    ʹȋǡǤ
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   ǡ The Common LawȌǡ      
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ͳͺʹȌǤ
ͷͷǤ  Ǥ  ǡ ͳͲ Ǥ ͶͲͻ ȋͺ Ǥ ͳͻͲͻȌǢ  Ǥ ǡ ͳͻ Ǥ Ͷͳ
ȋͳͺȌǢǤ ǡ͵ͳǤͶͳȋǤǤǤͳͺͲȌǢǤǡͳͳǤ
Ƭ͵ͻͶȋǤͳͺʹͶȌǢǤǡ͵ǤͳȋͳͺͳͳȌǤ
   Ǥ 
 ǡǡ  
  Ǥ ǯ
       ǡ   ǯ    
Ǥ   Ǥ  ǡ Filling in the Void: Speech and Press in State Courts Prior to
ǡin     ͳͶȋ ǤƬ ǤǤǡ
ͳͻͺʹȌǤ
ͷǤ ʹͶͻǤǤͶȋͳͻͳͻȌǤ
ͷ. Id.ͷͲȂͷͳǤ
ͷͺ. Id.ͷ͵Ǥ
ͷͻ. Id.ͷʹǤ
ͲǤ   ǡ Ǥǡ ȂͺȋͳͺͺͳǡͳͻͻͳȌǢsee Ǥ
ǡJustice Holmes and the Modernization of Free Speech Jurisprudence: The Human Dimensionǡ
ͺͲǤǤǤ͵ͻͳǡͶͳͶȂͳͻȋͳͻͻʹȌȋ  ǯ 
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    Ǥ       
 
  Ǥͳ
ǡ  
  ǣFrohwerk v. United StatesǡDebs v. United StatesǤʹ
ǯ ǡ  
          
Ǥ͵  
 ǡ  ǡ 
         ǡ  
  Ǥ 
  
  Ǥ
           ǡ Abrams v.
United Statesǡ    ǤͶ    ǡ  
ǡ ǡ 
 ǯ    AbramsǤͷ      
        
 ǯ 
ǯǤ ǡ
     Ǧ    
 Ǥ     ǡ     
   Ǥͺǡ
   
 Ǥͻ  
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 ȌǤBut seeǤǡThe Emergence of
Modern First Amendment Doctrineǡ ͷͲ Ǥ  Ǥ Ǥ Ǥ ͳʹͲͷǡ ͳʹͳȂͺ ȋͳͻͺ͵Ȍ ȋ  
 ȌǤ
ͳǤ ǡsupra͵ǡʹͲǤ
ʹ. FrohwerkǡʹͶͻǤǤʹͲͶȋͳͻͳͻȌǡDebsǡʹͶͻǤǤʹͳͳȋͳͻͳͻȌǤ
͵Ǥ   ǡ Debs             
ǤʹͶͻǤǤʹͳǤ
ͶǤ ʹͷͲǤǤͳȋͳͻͳͻȌǤ
ͷ. See   ǡ Freedom of Speech in War Timeǡ ͵ʹ Ǥ Ǥ Ǥ ͻ͵ʹ ȋͳͻͳͻȌ
ȏǡWar TimeȐǤ Ǥ ǡ
ǤǡFreedom of Speechǡ ǡǤͳǡͳͻͳͺǡǤ
. E.g.ǡ ǡThe Debs Case and Freedom of Speechǡ ǡ͵ǡͳͻͳͻǡ
ͳ͵Ǣsee Ǥ ǡ      ͷȂͳʹͳȋͳͻͻͳȌȋ  
ȌǤ
Ǥ ǡWar TimeǡsupraͷǡͻȂʹǤ
ͺ. Id.ͻͲǤ
ͻ. Id.ͻͷ͵Ǥ
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Id.ͻͷǤ
Id.ͻͷͻǤ
Id.ͻͲǤ
   ǡ   ǣ                   
      ȋͳͶͶȌǡ ǣȀȀǤ ǤȀȀ Ǥ
ȏǣȀȀǤ Ȁ͵Ǧ ͻȐǤ   ǡ ʹͳȂʹȋͳͻͷȌ
ȋͳͺͷͻȌǤ ǤǡWar Timeǡsupraͷǡͻ͵ʹȂ͵͵ǤͳǡͻͷͶȂ
ͷͷǤ
ͶǤ ǡWar TimeǡsupraͷǡͻͷǤ
ͷ. Id.ͻͷȂͷǤ
. Id.ͻͷͻȂͲǤ
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. IdǤͻͷǤ
ͺ. Id.ͻͲǡͻǤ
ͻ. Id. ͻͷͻȂͲǤ
ͺͲ. See ǡInterests of Personality (Part II)ǡʹͺ ǤǤǤͶͶͷǡͶͷ͵ȋͳͻͳͷȌǤ
ͺͳǤ ǡ ǡ
      Ǥ  ǡ supra  ͵ǡ  ʹͳȂʹǢ see, e.g.ǡ ǡ
supraͺͲǡͶͷͶȂͷȋ ȌǤ
ͺʹ. See ǡ supra  ͵ǡ ʹʹȂͺͳ ȋ ǯ   
ȌǤ
ͺ͵Ǥ ǤǡʹͷͲǤǤͳǡͳȂʹͲȋͳͻͳͻȌǤ
ͺͶ. Id. ͳͺȂͳͻǤ
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   ǯ 
     SchenckǤͺ     
 
 ǡ Ǥ ǯ
ǡ            
Ǥ  ǡ      ǡ 
           
              Ǥͻ  
Ȅ Ȅ 
   ǤͺͲ 
ǡ    
   
Ǥͺͳ
          
 ǡAbrams
ǯǤͺʹ
Abrams          
  ǯ    Ǥͺ͵   
 ǡ      ǯ Ǧ
SchenckFrohwerk ǤͺͶ 
     ǡ    ǯ
Ǥ   ǯ 
SchenckǡFrohwerkǡDebsǡ 
SchenckǤǡǡ 
  Ǣ          Ǥ  
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ͺͷ. Id. ʹȂ͵ͳȋ ǡ ǤǡȌǤ
ͺ. Id.͵ͲǤ
ͺ. Id.
ͺͺ. IdǤ
ͺͻǤ        ǡ ǲ   Ǥǳ  See   ǡ
Holmes and the Marketplace of IdeasǡʹͲͲͶǤǤǤͳǡͳ͵ƬǤͶͳǡʹͶƬǤͺͲȋ
ǡ ǯAbramsȌǤ
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ǡ              Ǥ
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 ǦǦǤ Chaplinsky v. New
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Hampshireǡ    ǡ 
Ǧ   Ȅǳ         
   ǳȄ
 ǤͻͲǲȏȐ  
ǡǳǡ 
 ǲǤǳͻͳ Red Lion Broadcasting v. FCCǡ
  ǲȏȐ          
  Ǥǳͻʹ
  ʹͲͳͲǤͻ͵
B. The Self-Governance Rationale
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ͻͲǤ Ǥ ǡ͵ͳͷǤǤͷͺǡͷʹȋͳͻͶʹȌǤ
ͻͳ. Id.
ͻʹǤ ͵ͻͷǤǤ͵ǡ͵ͻͲȋͳͻͻȌǤ
ͻ͵Ǥ Ǥ ǡͷͷͺǤǤ͵ͳͲǡ͵ͷͶȋʹͲͳͲȌǤ
ͻͶǤ   ǡGitlow v. New YorkǡʹͺǤǤͷʹȋͳͻʹͷȌǤ
ͻͷǤ  Ǥ ǡ ʹͶ ǤǤ ͵ͷǡ ͵ͻ ȋͳͻʹȌ ȋ    
  ȌǤ
ͻǤ ʹͶǤǤ͵ͷȋͳͻʹȌǤ
ͻ. Id. ͵ͷͻȂǤ
ͻͺ. Id. ͵ʹȂͺͲȋǡ Ǥǡ  ȌǤ
ͻͻ. Id. ͵ͶǤ

39332-mqt_100-4 Sheet No. 12 Side B

  ͳͻʹͲǡ       
 ǡ           Ǥ
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Ǧ Ǥͻͷ           Whitney v.
CaliforniaǤͻ  ǡ
ǡ
   ǡ
   Ǥͻǡ ǡ
     
ȋ Ǧ
ȌǤͻͺ           
     ǡͻͻ     
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ͳͲͲǤ  ǤǡToward a General Theory of the First AmendmentǡʹǤ Ǥͺǡ
ͺͺȋͳͻ͵ȌȏTowardȐǢǡsupraͲǡͳ͵ͶȂͶǢ ǤǡThe First
Amendment Comes of Age: The Emergence of Free Speech In Twentieth-Century Americaǡͻͷ  Ǥ
ǤǤʹͻͻǡ͵ͲͲȂͲʹȋͳͻͻȌǤ
ͳͲͳ. WhitneyǡʹͶǤǤ͵ͷȋǡ Ǥǡ  ȌǤ
ͳͲʹ. Id. ͵ͷȂǤ
ͳͲ͵. Id.͵ͷǤ
ͳͲͶ. Id.
ͳͲͷǤ  ǡ  ǦǦ
   Ǧ  ǡ        Ǥ  ǲȏȐ
   ǡ  
 ǡǳ
ǤId.͵Ǥǲ  
 ǡ  ǡ ǡ
  ǤǳId. 
   ȋ ǲǳȌ         
   Ǥǡ
  ǲ ǳ ǡ          ǲ
ǳ  Ǥ IdǤ ͵Ǥ            
ǡǲ
 ǤǳId.͵Ǥ
ͳͲǤ Ǥǡʹͺ͵ǤǤͻȋͳͻ͵ͳȌǢǤǡʹͺ͵ǤǤ͵ͷͻȋͳͻ͵ͳȌǤ
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  ǤͳͲͻ     ͳͻ͵Ͳǡ   Ǧ 
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   ǡ         
        ǤͳͳͲ
ǡ               
   ǡ      ǡ    
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  ȋ Ȍǡ
       Ǥͳͳʹ    
Ȅ Ȅ
 Ǥͳͳ͵
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      ǤͳͳͶ     ȋ
 Ȍ          ǦȄ
          ȋ 
ȌȄ        
ǲ ǳ 
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ͳͲǤ ǡsupra͵ǡͳȂͻǤ
ͳͲͺǤ          ǤǤ    ͵ͺȂ͵ͻ ȋ   Ǥ Ǥǡ
ʹͲͳͷȌǤ
ͳͲͻǤ   Ǥ   ǡ     ʹͲͻ ȋͳͻͻȌ ȋ     
 ȌǤ
ͳͳͲǤ ǡsupra ͵ǡ͵ͳͶȂͳǤ
ͳͳͳǤ  ǡ ͳȋͳͻ͵ͻȌǤ
ͳͳʹǤ ǡsupra ͵ǡ͵ͳȂͳͻǤ
ͳͳ͵Ǥ   Ǥ ƬǤǡ     ͳͳ͵ȋͳͻͶͻȌǢ
ǤǤǡ Ǥǡ    ȋͳͻͶʹȌǤ
ͳͳͶǤ Ǥ ǡ   ȋͳͻͺͻȌȏȐǢǤ
 ǡ         ȋͳͻͷȌ ȏ  ȐǢ see  ǡ
  ͳͲȂȋʹͲͲ͵ȌȋǦ
       
 ȌǤ
ͳͳͷǤ ǡsupraͳͳͶǡͺ͵ǡͳͲǢ ǡsupraͳͳͶǡȂͳǤ
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ͳͳǤ  ǡsupraͳͳͶǡǢseeǡsupraͳͳͶǡͳͲͻȂͳͳȋ 
ȌǤ
ͳͳǤ ǡsupraͳͳͶǡͳͲͻǤ
ͳͳͺ. Id.ͳͲǢseeid.ͳͻȂͷȋ  
   ȌǤ
ͳͳͻ. E.g.ǡ  Ǥ ǡ ͵ͳͲ ǤǤ ͺͺǡ ͻ ȋͳͻͶͲȌǢ  ǡ Ǥǡ The New York
Times CaseǡͳͻͶǤǤǤͳͻͳǡʹͲͺǤ
ͳʹͲǤ    ǡ  ǣ   Ǧ ʹȋͳͻͶͺȌǤ
ͳʹͳǤ ǡsupra ͳͲͲǡ͵ͲͲȂͲͳǤ
ͳʹʹ. E.g.ǡǤǡ͵ͳͲǤǤͺͺȋͳͻͶͲȌȋ  
 ȌǢ Ǥǡ͵ͲͺǤǤͳͶȋͳͻ͵ͻȌȋ  
ȌǢ ǤǤ ǤǤǡ͵ͲǤǤͶͻȋͳͻ͵ͻȌȋȌǤ
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  ǡ 
   Ǥͳͳ 
   ǡ ǡǲ  ǳǣ
ǲǳǲǳǲ
  ǤǤǤ        
 Ǥǳͳͳ 
Ǧǡǡǲ  
    Ǥǳͳͳͺ          
            
  ǯ 
Ǥ
          ȋ Ȍ
           
  ǤͳͳͻǦ ǡ
   Ȅ  Ȅ      
   Ǥ  
      
 Ǥ   ǡ
        ǡ       
        Ǥ   
ǡ  ǲ
 ǦǤǳͳʹͲ
    ǡ      
ǲǤǳͳʹͳ Ǧ ǯ 
 Ǧ          ǡ   
Ǧ Ǥͳʹʹ ǡThornhill v.
Alabamaǡ         
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ǲ    
    Ǥǳͳʹ͵   West Virginia State Board of Ed. v.
Barnetteǡ         ǣ ǲ  
 ǡ
   Ǥ
     ǡ      ǤǳͳʹͶ
 ǣǲ 
  ǡ      ǡ   ǡ 
  ǡǡǡ
    
Ǥǳͳʹͷ   Ǧ        
ʹͲͳͶǤͳʹ
C. The Self-Fulfillment Rationale
  Ǥͳʹ 
ͳͺͲͲǡ  ǡ      ǡ   
ǲȏȐ     ǤǤǤ    
Ǥ   
    Ǥǳͳʹͺ  ǡ
ͳͺ͵Ͳǡ  ǡǡ
       Ǥͳʹͻ    Ǧ  
 ǡ  ǡ
 ǡǦǡ   
 Ǥͳ͵Ͳ   ǡ   Ǧ  Ǧ
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ͳʹ͵Ǥ ͵ͳͲǤǤͻǤ
ͳʹͶǤ ͵ͳͻǤǤʹͶǡͶͳȋͳͻͶ͵ȌǤ
ͳʹͷ. Id.ͶʹǤ
ͳʹǤ    Ǥ ǡ ͳ͵Ͷ Ǥ Ǥ ͳͶ͵Ͷǡ ͳͶʹ ȋʹͲͳͶȌ ȋǡ Ǥǡ    
ȌǢ    ǯ    Ǥ ǡ ͷͶ ǤǤ ʹͳǡ ͷ
ȋʹͲͳͳȌȋǡ ǤǡȌǤ
ͳʹ. See Ǥ ǡ Ǧǣ     ʹ͵ȂͶ
ȋͳͻͻͷȌȋ     ȌǤ
ͳʹͺǤ   ǡ           ǡ         
ͳʹͺȋͳͻͲȌȋͳͺͲͲȌǤ
ͳʹͻǤ   ǡͳ  ͻͺȂͳͲͷȋ ǡ
  ǡ    ǡ   ͳͻͻͲȌ ȋ     
ͳͺ͵ͷ Ƭ ͳͺͶͲȌ ȋ      ǲ   ǳȌǢ see 
ǡ    ͳͷȋͳͻͺͶȌȋ  
  ȌǤ
ͳ͵ͲǤ ǲ  ǡ
ǤǳǡSelf-RelianceȋͳͺͶͳȌǡreprinted in
          ʹʹǡ ʹͻ ȋ Ǥ  Ǥǡ ͳͻͷȌǢ see  
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Ǥͳ͵ʹǡ 
ǡ               
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Ǥͳ͵Ͷ
Ǥͳ͵ͷ 
    ǡ      ǲ 
Ǥǳͳ͵
           
 Ǥ     ǡ     
        
      Ǥͳ͵     ǡ    
Ǥͳ͵ͺǡ
       ǯ      ǡ
   ͳͻʹͲ        
  
 Ǥͳ͵ͻ ȋȌ
    
 ǤͳͶͲ
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ǡ Resistance to Civil Government ȋͳͺͶͻȌǡ reprinted in ͳ     
   ͵Ͳ ȋ Ǥ  Ƭ   Ǥǡ ͳͻͺͻȌ ȋ   
     ȌǤ
  ǡ  
   ǤSee  Ǥ ǡ     
      ͵͵ʹ ȋͳͻͻͳȌ ȋ      
ȌǤ
ͳ͵ͳ. See ǡ ǡsupraͳͺǡͳͲͲȂͲͳǤ
ͳ͵ʹǤ ǡ ǡsupraͳͺǡͳͻǡͺͶȂͺͷǢ ǤǡThe Arrival of History
in Constitutional ScholarshipǡͺͺǤǤǤͶͺͷǡͷͲȋʹͲͲʹȌǤ
ͳ͵͵Ǥ  ǡ      ȋͳͻͻͳȌǤ
ͳ͵Ͷ. Id.Ǥ
ͳ͵ͷ. Id.Ǥ
ͳ͵. Id.ǡ͵ȂͶǤ
ͳ͵. Id.ͷ͵Ǥ
ͳ͵ͺ. Id.ȂǤ
ͳ͵ͻǤ   Ǥ  ǡ        ȋͳͻʹͷȌǢ      Ƭ
  ǡǦ  ǣ  ȋͳͻʹͶȌǤ
ͳͶͲ. See, e.g.ǡǤǡWage Earner Bankruptcies—State v. Federal ControlǡͶʹ
Ǥ Ǥͷͻͳǡͷͻ͵ȋͳͻ͵͵Ȍȋ ȌǤ
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ͳͶͳǤ  ǡ   ʹͷȂʹͺȋͳͻʹʹȌǤ
ͳͶʹǤ  ǡ ʹȋͳͻʹͻȌǤ
ͳͶ͵. Id.
ͳͶͶǤ  Ǥ ǡ   ͻͷȋ͵ǤͳͻͲȌǤ
ͳͶͷǤ ǤǡPreface to the Second Editionȋͳͻ͵ͳȌǡin     
͵͵ǡ͵ͻȋ͵ǤͳͻͲȌǤ
ͳͶǤ Ǥǡ Ǥǡ      ͳͲ͵ȋͳͻ͵Ȍȋ 
Ǥǡ     ͳͻͶȋͳͻ͵ͲȌȌǤ
ͳͶǤ ǤǤǡ  ͵ȋͳͻ͵ͲȌȋȌǤ
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    ǤͳͶͳ   ͳͻʹͻǡ      
  ǲ ǤǤǤ   ǡ   
 ǤǳͳͶʹǡǲ
 
    ǤǳͳͶ͵  ǡ     
          ǡ   
  ǡ      ǲ   
      ǡ      
ǤǳͳͶͶ ǡ  ǲ  
Ǯǡǯǳ  ǲ
    ǤǳͳͶͷ
  ǡ     ǡ    
  ǡ        
Ǥ ǡ  ǡ  
ǲȏȐ 
ǤǳͳͶ  ǡ 
  
Ǥ   
 ǣ

ȏȐ     ǤǤǤ 
Ǥ
ǡ         
  ǡ      Ǥ   
 ǡǡǤͳͶ

  ǡǡ   
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ͳͻ͵Ͳ      Ǧ  
ǦǤͳͷͲ  ǡǡǦ
  Ǥͳͷͳ
        
     
ǦǤͳͷʹ    
Ǧ 
ȄǤͳͷ͵ ͳͻʹͻͳͻ͵Ͳǡ 
     ǡ Individualism, Old and Newǡ  
 ǲ      ǮǤǯǳͳͷͶ  
        
Ǥͳͷͷ
        ͳͻ͵Ͳ   
 ǡ   
  Ǥͳͷ ǡ 
ͳͻͶͲ Ǧ 
     ǡ  Ǧ    
    Ǥͳͷ  ǡ  Ǧ    
    ǡ     ǯ   ǡ
            Ǥͳͷͺ
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ͳͶͺǤ Ǥ  ǡ ǤǡThe Judgment Intuitive: The Function of the “Hunch” in Judicial
DecisionǡͳͶǤǤʹͶȋͳͻʹͻȌǤ
ͳͶͻ. See  ǡ  ȋͳͻ͵ͲȌǢ  ǡMr. Justice Holmes
and Non-Euclidean Legal ThinkingǡͳǤǤͷͺǡͷͳǡͷͺͲȋͳͻ͵ʹȌǤ
ͳͷͲǤ  ǡsupraͳʹǡͳͺͷȂͺǤ
ͳͷͳ. See id. ͳͻȂͻͺǤ
ͳͷʹ. See id.
ͳͷ͵. Id.  ͳͻȂͻͺǢ see  Ǥ ǡ   ȋͳͻʹͺȌ ȋ  
ȌǤ
ͳͷͶǤ ǡToward a New Individualismǡ  ǡ Ǥͳͻǡͳͻ͵Ͳǡͳ͵ǡͳͶȂ
ͳͷǢsee ǡ‘America’—By Formulaǡ  ǡǤͳͺǡͳͻʹͻǡͳͳǡͳͳͺǤ
       ǡ   ǡ   Ǥ   ǡ
   ǡȋͳͻ͵ͲȌǤ
ͳͷͷ. Seeid.
ͳͷ. See ǡsupra͵ǡ͵ͳͶȂʹͺȋ   
ȌǤ
ͳͷǤ    ǡǯ ͳͳͶȋʹͲͲ͵ȌǤ
ͳͷͺ. Id. ͳͶǢ ǡsupra͵͵͵ȂͶͲǤ
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ͳͻͷͷǡ 

  
ǡǡ Ǥ   
 
ǡ Ǧ
 Ȅ       
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ͳͷͻǤ  ǡsupraͳͷǡ͵͵ͳȂ͵ʹǤ
ͳͲ. Id.ͳʹͶȂʹͷǤ
ͳͳǤ    ǡ Ǧ  Ǧ  ͷ ȋͳͻͷͷȌǢ see   ǡ    
      ȋͳͻͷͷȌ ȋ        
ȌǤ
ͳʹǤ  ǡsupraͳͷǡͳʹȋȌǤ
ͳ͵. TowardǡsupraͳͲͲǤ
ͳͶ. Id.ͺͻǢǡsupraͳͲͲǡ͵Ͳ͵ȂͲͺǡ͵ͷʹȂͷȋ  
ǯǦȌǤ
ͳͷ. TowardǡsupraͳͲͲǡͺͻǤ
ͳ. Id.
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 Ǥ              
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 Ǧ     Ǥ    ǡ  Ǧ
          ǯ
  Ǥ   ͳͻ͵ǡ        
     Ǥͳ͵     ǲ 
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        Ǧ
Ǥ          Ǧ   
 ǯ  ǡ       
         Ǥͳͻ  
ǡ  ǡ ǣ ǲ       
ǣ 
ǡ 
 ǤǳͳͲ
      Ǧ    Ǧ
 Ǥ Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Bostonǡ   ǲ
      ȏ Ȑ     
  Ǥǳͳͳ  
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ͳ. Id.
ͳͺ. Id. ǤǡsupraͳǡǤ
    
Ǧǡ   Ǥ
ͳͻͺ  ǡ   
Ǥ   ǡ    ȋͳͺͲ͵Ȍǡreprinted in
    ȋͳͻͲȌȋͳͺͲ͵ȌǢ   ǡ   
   ǡ         ǡ          
 ȋͳͺͲͳȌǤǦǦ ǡ Ǥǡ
ǡ              
Ǥ   Ǥ  ǡ             ͵ͷͺȂͺ͵ȋͳͻͳͷȌǢ
  Ǥ  ǡ ͳ           ͺȂͺͻǡͳͺȋͳͺͻͲȌǢ
 ǡ  ȚͶͷȋͳͻͲͶȌǢ  ǡǲǳ 
    ͳʹȂͳ͵ǡ ͻͶ ȋ   ͳͻʹȌ ȋͳͻͳͳȌǢ   ǡ Liberty of
Conscience, Speech, and PressȋͳͻͲȌǡreprinted in        
 ʹͻȋ ǤǤǡͳͻȌǤ  
 Ǥ
ͳͻǤ  ǡ supra  Ͷǡ  ͵ͺͲȂͺͳǢ ǡ  Ǥǡ Feminist Perspectives of the Self,
         ȋʹͲͳͷȌǢ  ǡ The New First Amendment
Jurisprudence: A Threat to LibertyǡͷͻǤ ǤǤǤʹʹͷǡʹ͵͵ȋͳͻͻʹȌǤ
ͳͲǤ ǡsupra ͳͻǡʹ͵͵ǢseeǤǡAutonomy and Free SpeechǡʹǤ
Ǥ ʹͷͳ ȋʹͲͳͳȌ ȏ ǡ AutonomyȐ ȋ   ȌǢ
ǡsupra ͺͲǡͶͷ͵ǢǤǡAddiction, Autonomy, and Advertisingǡ ǤǤ
ͻͲͻǡͻʹͷȋͳͻͻʹȌȋ ǲ   
  ǦǳȌǢǤǡReinvigorating Autonomy: Freedom and
Responsibility in the Supreme Court’s First Amendment Jurisprudenceǡ ͵ʹ Ǥ ǤǤǦǤǤ Ǥ Ǥ
ͳͷͻǡ ͳͷȂͲ ȋͳͻͻȌ ȋ         
 ȌǤ
ͳͳǤ ͷͳͷǤǤͷͷǡͷ͵ȋͳͻͻͷȌǤǦ
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Procunier v. MartinezǤͳʹ ǡǡǲǤǤǤ
ǤǤǤȄǦǤǳͳ͵Ǧ
 ʹͲͳͲǤͳͶ
Ǥ        

 

 Ȅ ǦǦǡ
Ǧ ǡ  ǦȄǡ   
       Ǥ    Ǥ
ǡ
       ǡ      
 Ǥͳͷ
A. The Socially Constructed (Relational) Self
            
     Ǥ       ǡ
ǡ     Ǥͳ
ǡǯ 
         Ǥ     
           
  Ǥͳ
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ͳͻͶ͵ǤǤǤǡ͵ͳͻǤǤʹͶǡ͵ͳȋͳͻͶ͵Ȍȋǲ
Ǧ ǳȌǤ
ͳʹǤ ͶͳǤǤ͵ͻǡͶʹȋͳͻͶȌȋǡ Ǥǡ  ȌǤ
ͳ͵. Id.
ͳͶǤ Ǥ ǡͷͷͺǤǤ͵ͳͲǡͶȋʹͲͳͲȌȋǡ Ǥǡ  
  ȌǢ   Ǥ    ǡ ͷ͵ͷ ǤǤ ʹ͵Ͷǡ ʹͶͺ ȋʹͲͲʹȌǢ  Ǥ
  ǡͶͻͶǤǤͷʹǡͳͲȋͳͻͻͲȌȋǡ ǤǡȌǡoverruled by
Ǥ ǡͷͷͺǤǤ͵ͳͲȋʹͲͳͲȌǤ ǡ
 ǤSee, e.g.ǡǤ 
Ǥ  ǡ ͷͷʹ ǤǤ ͳͻǡ ʹͲͺ ȋʹͲͲͺȌ ȋ   ǦǦ  Ǧ 
ȌǢ ǤǡͶͳǤǤ͵ͻǡͶʹȋͳͻͶȌȋǡ Ǥǡ  Ȍȋ
ȌǢǤǡ͵ǤǤʹͷͶǡʹͲȋͳͻͶȌȋǦ
  ǦǦȌǤ
ͳͷ. See    ǡ        ȋʹͲͲȌ ȋ   
     ȌǢǡsupraʹͺǡͳͷȂͳͺ
ȋ   ȌǤ
ͳǤ  ǡ   ǡsupra ʹͶǡͷǤ
ͳǤ ǡPrivacyǡsupraʹͶǡͳͻͲͶȂͲǢƬǡsupra ʹ͵ǡ͵ͻͺǤ
              Ǥ     ǡ
     ȋǤǡͳͻȌǢ   ǡAfterword: The Subject and
Power, in  Ǥ   Ƭ   ǡ    ǣ    
 ʹͲͺȋʹǤͳͻͺ͵ȌǤ  ǡ  
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  Ǥǡ 
          Ǥͳͺͳ
   ǡ    ǡ   
    Ǣͳͺʹ ǲ     
Ǥǳͳͺ͵
  ǡǡǤͳͺͶ
   ǡ         
 Ǥǡ
  ǡǲ ǡ
 ǡ      Ȁ
  ǡǡǤȏǯǡ
Ȑ             
 ǯ Ǥǳͳͺͷ
   


07/17/2017 08:32:28

C M
Y K

39332-mqt_100-4 Sheet No. 18 Side A

 Ǥ ǡThe Problem of the SubjectǡͻǤ Ǥ ǤͳʹȋͳͻͻͳȌǢ
 ǡNormative and Nowhere to GoǡͶ͵ǤǤǤͳȋͳͻͻͲȌǤ 
    Ǥ   ǡ  ȋʹ
ǤͳͻͺͶȌǢ  ǡ        ȋͳͻͺʹȌǤ
ͳͺǤ Ƭǡsupraʹ͵ǡͶͲͲȂͲͳǤ
ͳͻ. See id.͵ͻͻǡͶͲʹǤ
ͳͺͲ. See id.͵ͻͻǤ
ͳͺͳǤ  Ƭ ǡ supra  Ͷǡ  ͷͷȂͷ ȋ      
 ȌǢ  ǡsupraǡȋǲ Ǧ ǳȌǤ
ͳͺʹǤ  ǡMothering versus Contractǡin  Ǧ ʹͺǡʹͺͺȂͻͲȋ 
ǤǡͳͻͻͲȌȋ  ȌǤ
ͳͺ͵Ǥ ǡsupra͵͵ǡʹͷͲǢsee  ǡsupra͵ͺǡͻͶȋ 
 ȌǤ
ͳͺͶǤ   Ǥǡ upra  ͳͻ ȋ         
 ȌǤ
ͳͺͷ. See  Ǥ ǡ The Multiple Self: Exploring Between and Beyond Modernity and
Postmodernityǡͺͳ ǤǤǤͳͶͺͳǡͳͶͺ͵ȋͳͻͻȌȋ  ȌǤSee generally
Ǥ ǡRace and Essentialism in Feminist Legal TheoryǡͶʹǤǤǤͷͺͳǡͲͺȋͳͻͻͲȌǤ
ǲ  ǡǡ
                 
ǡ ǡ ǡ  ǤǳǦƬǡ
Recognition, Resistance and Reconstructionǡin             ͳǡ
ͳȂʹȋǦƬǤǡʹͲͳͶȌǤ
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 ǡǤͳͺ 
   Ǧ         
Ǥͳͺǯ  ǡ
ǡ Ǥǲ  ǡǳ  ǡǲ 
     ǡ   Ǥǳͳͺͺ    Ǥ
    Ǥǡ
   ǡ  ǡ  ǡ    
Ǥ  Ȅ ǡȄ ǯ
           Ǥ
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ͳͺǤ  ǲ ǤǤǤ
ǤǳǡsupraʹͺǡͳͺǤ
ͳͺ. See id. ͳͶǤ
ͳͺͺǤ ǡDigitalǡsupra͵ͻǡ͵ͶǤ
ͳͺͻǤ   ǡsupraͳǡͶȋ  
ǲ ǳȌǤ
ͳͻͲǤ  ǡ  ͺȋͳͻͻͻȌǤ
ͳͻͳǤ ǡsupraͺǡͳ͵Ǣsee   ǡ     ͳͶ͵ȂͶͶǡͳͷ͵ȋ͵
ǤʹͲͳͶȌȋ  ȌǤ
ͳͻʹǤ ǡFrom Subject to Citizen to Consumer: Embodiment and the Mediation
of Hegemonyǡin     ͳǡͳͲȋ  ǤǡʹͲͲ͵ȌǤ
ȏȐ           
 
 Ǥ   ǡ
     ǡ     
           
   Ǥ
Id.ͳͺǤ
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ͳͻ͵. See ǡsupra͵ǡ͵ͺȋ
ǦȌǢ ǡ        ǣ      
    ͳȂʹǡ ͳͳͲ ȋʹͲͲͶȌ ȋ     
  ȌǤ
ͳͻͶǤ ǡ Regulationǡ supra  ͵ͻǡ  ʹʹͻȂͻͺǡ ʹ͵ͲͳȂͲǢ see  Ƭ ǡ supra
ͶǡͺͲȋ  ǲ ǳȌǢ  ǡsupra
ͳǡͳȂȋ  ȌǤ
ͳͻͷǤ ǡsupraʹͺǡͳͷǢseeƬǡsupraͶǡͺͲȋ
    ȌǤ
ͳͻǤ ǲ  ǡ  Ǥ  
  ǡ  Ǥǳ ǡsupraͳͻͲǡʹͶǤ
ͳͻǤ ǲǡ  ǡ ǡ
ǡǤǤǤ  ǡ
  ǡ   
 Ǥǳ ǡ   ǡsupraʹͶǡͷǤ
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  ǤʹͲͳ 
Ǥ       Ȅ    
ȋȌ   ǤʹͲʹ         
  ǡThe MatrixǤʹͲ͵       
ǡ
 Ǥ  ǡ ǡ
 ǤʹͲͶ
   ȋȌ        ǤʹͲͷ
ǡǡ Ǥ
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ͳͻͺǤ ǲ             ǡ
  
 Ǥǳ ǡsupraͶǡͳǤ
ͳͻͻǤ  ǡResponding to Carr’s Digital Dualismǡ  ȋǤͳǡʹͲͳ͵Ȍǡ
ǣȀȀ ǤȀ ȀʹͲͳ͵ȀͲ͵ȀͲͳȀǦǦ ǦǦȀ
ȏǣȀȀǤ Ȁ Ǧ Ȑȏ ǡRespondingȐȋ ȌǢ
ǡ
Always
Already
Augmentedǡ
  
ȋǤ
ͳǡ
ʹͲͳ͵Ȍǡ
ǣȀȀ ǤȀ ȀʹͲͳ͵ȀͲ͵ȀͲͳȀǦǦȀ
ȏǣȀȀǤ Ȁͷ Ǧ͵ͺȐ ȋ  ȌǢ   ǡ Digital Dualism Denialismǡ
   ȋ Ǥ ʹǡ ʹͲͳ͵ Ȍǡ ǣȀȀǤǤ ȀǫαʹͲͻͲ ȏǣȀȀǤ ȀͶǦ
ͻȐ ȋ ȌǢ  ǡ Digital Dualism versus Augmented Realityǡ
   ȋ Ǥ ʹͶǡ ʹͲͳͳȌǡ ǣȀȀ ǤȀ ȀʹͲͳͳȀͲʹȀʹͶȀǦ
ǦǦǦȀ ȏǣȀȀǤ Ȁ Ǧ ͷȐ ȏ ǡ
AugmentedȐȋ ȌǤ
ʹͲͲ. See ǡ ǡsupraͳͺǡʹʹȂʹ͵ȋ
ȌǢǤǤ ǡ        ͳ͵ͷȂͶ͵ ȋͳͻͺȌ ȋ Ǧ
 ȌǢ  ǡ     ͶͷȂͳȋͳͻͻȌ
ȋ  Ǧ ȌǢ   Ǥ ǡ  ǡ   ǡ    ͵ͻȂͶͷ ȋͳͻͻͺȌ
ȋ Ǧ  ȌǤ
ʹͲͳ. See ǡ Augmentedǡ   ͳͻͻǢ ǡ supra  ͳͻͻǢ ǡ
Respondingǡͳͻͻ
ʹͲʹǤ ǡAugmentedǡsupraͳͻͻǢseeǡsupraͳͻͻǤ
ʹͲ͵Ǥ   ȋǤͳͻͻͻȌǤ
ʹͲͶǤ ǡAugmentedǡsupraͳͻͻǤ
ʹͲͷǤ    ǡ     ȋʹͲͳͲȌ ȋ         ȌǢ
  ǡ     ȋʹͲͳͳȌ ȋ    
ȌǤ
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ʹͲ. See ǡ supra  ͳͻͻ ȋ       
 ȌǤ
ʹͲǤ ǡRespondingǡsupraͳͻͻǢǡsupraͳͻͻǤ
ʹͲͺǤ ǡsupraʹͺǡͳ͵Ǥ
ʹͲͻ. Id.ͳͶǡʹͳȂʹʹǤ
ʹͳͲǤ ǡRespondingǡsupraͳͻͻǤ
ʹͳͳǤ ǡAugmentedǡsupraͳͻͻǤ
ʹͳʹǤ ǡ              
ǡ   ǤE.g.ǡ  ǡsupra
 ͷǡ  ͳͲȂͳʹǤ  ǲ    Ǯ  ǯ      Ǥǳ
ǡsupraͳͻͻǤ
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 ǡ ǲ         
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 ǡ     
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Ǥ ǡ Ǥ 
Ǥ  ǫ 
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  ǡ   ǡ     Ǥ   
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 ǡ ǡ
              
Ǥǫ  ǡ 
 ǡ ǡ
Ǥʹͳʹ
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 ǡ             
ǡ  
 Ǥ 
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 ȌǤ  
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            ǤʹͳͶ
ǡǦ
 Ǥ   
             
 ǤǢ
          ǡ
Ǥʹͳͷ
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ʹͳ͵Ǥ ǲȏȐ    
ǤǳǡPrivacyǡsupraʹͶǡͳͻͲͷǢseeǡInternet Exceptionalism: An
Overview from General Constitutional LawǡͷǤƬǤǤͳ͵ȋʹͲͳͷȌȋ Ǧ
  ȌǤ
ʹͳͶǤ             
      Ǥ o  ǡ
ͳ      ȋ ǤǡͳͻͺͶȌǢ o  ǡʹ 
     ȋ ǤǡͳͻͺȌǢsee   ǡ
 ͷͳ ȋʹͲͲͷȌ ȋ ǯ    ȌǢ  Ǥ ǡ The
Problem of Critique: Triangulating Habermas, Derrida, and Gadamer Within MetamodernismǡͶ
Ǥ Ǥ   ʹͻ ȋʹͲͲͷȌ ȋ      
ȌǤ
ʹͳͷǤ  Ƭ ǡ supra  Ͷǡ  ͳ͵ʹȂ͵͵Ǣ ǡ supra  ͵ͺǡ  ͷͲǢ 
 ǡFoucault’s Theory and Practice of Subjectivityǡin   ǣͳʹǡ
ͳͶͳȋǤǡʹͲͳͳȌǤ
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ʹͳ. See ǤǤ ǡ  ͺͲȂͺͳȋͷͲǤǡͳͻͻͶȌǤ
ʹͳ. E.g.ǡid.ͳȂͳȋ ȌǢ  ǡ 
   ǣ ǡ  ǡ              ȋʹͲͳʹȌ ȋ  
 ȌǤ
ʹͳͺǤ ǡThe New SpeechǡͶͳ   ǤǤǤʹ͵ͷǡʹͶͶȂͶȋʹͲͳͶȌǤ
ʹͳͻ. Id.Ǣ see   ǡ supra  ͳǡ  ͷͶȂʹ ȋ     
 ȌǤ
ʹʹͲǤ ǡsupraʹͳͺǡʹͶͶǤ
ʹʹͳ. Id.Ǣsee  ǡsupraͳǡͷͺȂͷͻǡͳ͵Ͳȋ
      Ǧ   
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            ǡ
          
    Ǥʹʹͷ    ǡ   
  
         Ǥʹʹ    
Ȅ     
Ȅ    ǡ      
 Ǥʹʹ Ǥʹʹͺ ǡ
 Ǥ
 ǡ  ǡ
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Ǥʹʹͻ      ǡ ǲ  
Ǧ  ǡ        ǡ
 Ǥǳʹ͵Ͳ  ǡ
 ȋȌǢ 
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ȌǤ
ʹʹʹǤ ǲǦǦ    Ǥǳ  ǡ
supraͷǡʹͷǤ
ʹʹ͵Ǥ  ǡImpersonal Google Search Results Are Few and Far Between, DuckDuckGo
Findsǡȋ ǤͳͷǡʹͲͳʹȌǡǣȀȀǤ ȀȀǦǦ Ǧ
ǦǦǦǦǦǦ  ǦȏǣȀȀǤ ȀͺͺǦ͵ȐǤ
ʹʹͶ. Id.
ʹʹͷ. SeeǡsupraʹͳͺǡʹͶȋ ȌǤ
ʹʹǤ   ǡsupraͳǡͳʹͺȂ͵ͲǤ
ʹʹǤ    ǡ            ǡ ͳͺͲȂͳͻͶͷǡ
ͳȋͳͻͻȌȋȌǤ
ʹʹͺǤ  ǡThe Bot Bubble: How Click Farms Have Inflated Social Media Currencyǡ
  ȋǤʹͲǡʹͲͳͷȌǢǡsupraʹʹͲǡʹͶǤ
ʹʹͻǤ  ǡsupraͳͻͲǡͶȂͷǤ
ʹ͵ͲǤ  ǡsupraͷǡʹͶǤ
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ʹ͵ͳǤ ǡ supra  ͺǡ ʹͷȂǢ     ǡ        Ȅ
    ʹȂ͵ ȋʹͲͲͺȌ ȏ   ǡ ȐǢ  ǡ The Internet is
Closing to Innovationǡ  ȋǤͺǡʹͲͲͺȌǤ
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ʹ͵ʹǤ   ǡ ǡsupraʹ͵ͳǡ͵Ǥ
ʹ͵͵. Id.ʹȂͶǡͲȂͶǤ
ʹ͵Ͷ. Id. ͵Ǥ
ʹ͵ͷǤ  ǡReboot the Worldǡ ǡ ȀǤʹͲͳǡͳͺǡͳͻȂʹͲǤ
ʹ͵Ǥ ǡsupraʹͺǡʹͶǤ
ʹ͵Ǥ   ǡ ǡ supra  ʹ͵ͳǡ  ͵ǡ ͺͳǢ see  ǡ supra  ͳͻͳǡ  Ȃͳ
ȋ  ȌǤ
ʹ͵ͺ. See  ǡsupraͳͻͳǡǤ
ʹ͵ͻǤ   ǡ ǡsupraʹ͵ͳǡ͵Ǥ
ʹͶͲǤ ǡsupraͺǡʹͷȂͺȋ  ȌǤ
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ǦǲǤǳʹ͵ͻ ǡ
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ʹͶͳ. See  ǡsupra ͳͻͲǡͺͺȂͺͻǤ
ʹͶʹ. Id.ͺǤ
ʹͶ͵. IdǤͷȂǤ
ʹͶͶ. Id.ͳͲʹȂͲͶȋ    ȌǤ
ʹͶͷǤ ǡsupraʹͳͺǡʹͶȂͶͺǢsee ǤǡHow the NSA is Infiltrating
Private Networksǡ    ǡ  Ǥ ͵Ͳǡ ʹͲͳ͵ ȋ      ǡ
 Ǧ ȌǤ
ʹͶǤ  Ǥ  ǡ     ͶȂȋʹͲͳ͵ȌǤ
ʹͶ. Id.  ͷǢ  ǡ     ʹʹȂʹͷ ȋʹͲͲͶȌǢ   ǡ A Primer on
Multinational Corporationsǡin  ͳͻǡ͵ͷȂ͵ȋǤƬ Ǥǡ
ʹͲͲͷȌǤ
ʹͶͺǤ   ǡsupraʹͶǡͶȂǤ
ʹͶͻǤ ǡDigitalǡsupra͵ͻǡͳ͵ȂͳͶǤ
ʹͷͲǤ ǡ  ͷȂǡͳͻȋʹͲͳͷȌǤ
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  Ǥ         ǡ
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ʹͷͳǤ   ǡ supra  ͳǡ  Ȃǡ ͵ͻǤ    ǲ  Ȅ 
ǯǦ Ǥ 
ǡǡ  ǡ
ǡǤǳId.ͳǤ
ʹͷʹ. Id. ͶͻȂͷ͵Ǥ
ʹͷ͵. Id.ͷ͵Ǥ
ʹͷͶ. Id.ͶȂͳǤ
ʹͷͷǤ ǡVerizon Enters India’s Long-Distance Telecom Marketǡ 
ȋ ǤǡʹͲͲȌǢ ǡ32 Leading Internet Service Providersǡ ȋǤ
ͳʹǡʹͲͳͷȌǢ ǤE.g.ǡǡThe 25 Best
Multinational Companies to Work Forǡ   ȋ ǤʹͺǡʹͲͳͳȌǤ
ʹͷǤ   ǡsupraͳǡͶͺǤ
ʹͷ. SeeǤǡConstitutional Limits on Surveillance: Associational Freedom in the
Age of Data Hoardingǡ ͻͲ   Ǥ Ǥ ͷͻǡ ͷͻͲȂͻͳ ȋʹͲͳͶȌ ȋ   
 ȌǢǤƬǡThe Conforming Effect: First
Amendment Implications of Surveillance, Beyond Chilling SpeechǡͶͻǤ   Ǥ Ǥ ǤͶͷȋʹͲͳͷȌ
ȋ   ȌǤ
ʹͷͺǤ ǡ supra  ʹͶǡ  ͵ͷ ȋ  ȌǢ see  ǡ The Social
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Ǥʹͳǡ ǡ 
   
Ǥʹʹ      ǡ     
  Ǥ
 ǡ Ǧ ǡ
Ǥʹ͵
ǡ           ǡ
          
     Ǥ  ǡ        
ǲ 
          Ǥ  
          
ǡ    ǡ       
ǤǳʹͶ
ǡgovernment
     Ǥ    
        ȋȌ    
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Responsibility of Business is to Increase its Profitsǡ    ȋǤͳ͵ǡͳͻͲȌǤ
ʹͷͻǤ    ǡ    ʹȂͷȋͳͻͻͷȌǤ
ʹͲǤ ǡsupraʹͷͲǡͷǢǡsupraͺǡʹͲͷȂͲǤ
ʹͳ. Seeǡsupraͳ͵ǡʹ͵ͷȂͺȋ  
 ȌǢ    ǡ Toward a Positive Theory of Privacy Lawǡ ͳʹ Ǥ Ǥ Ǥ
ʹͲͳͲǡʹͲ͵ʹȂ͵͵ȋʹͲͳ͵ȌȋȌǤ
ʹʹǤ ǡsupraʹͷͲǡ͵ȂǤ
ʹ͵. Id.  ȂͺǢ see  ǡ Machine Speechǡ ͳͳ Ǥ Ǥ Ǥ Ǥ ͳͶͻͷ ȋʹͲͳ͵Ȍ ȋ
 ǦǦ ȌǢ  ƬǤ ǡ 

 

 
 
 

ȋʹͲͳʹȌǡ
ǣȀȀǤǤ ȀǦ ȀȀʹͲͳʹȀͲͷȀ  Ǥ
ȏǣȀȀǤ ȀͶǦͺͺȐȋ   ȌǤ
 ǡ   Ǥ
ʹͶǤ ǡsupraͺǡͳ͵Ǥ
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ͳͳͳ

 Ǥʹͷ  ǡ
  ǡ          
   Ǥ      
     Ǧ  Ǥʹ  ǡ 
         
    Ǥʹ     
ǡ    ǡ 
ǡ   Ȅ    
Ǥ 
Ȅ        Ȅ 
 Ȅ 
   Ǥʹͺ       ǡ  
ǲ Ǥǳʹͻǡ ȋ
Ȍǡ         ǡ   
 ǤʹͲ
             
          
   Ǥ      ǡ 
   Ǥ     Ȅ   
  Ȅ  ȄȄ ǡ  ǡ 
Ǥ ǡǡ
 Ǥǡ ǡ  ǦǦ
ǡ          
 ǡ 
Ǥʹͳǡ  
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ʹͷǤ ǡ supra  ʹͷͲǡ  ͷͲȂͷͳ ȋ  ǯ ȌǢ 
ǡ Edward Snowden, After Months of NSA Revelations, Says His Mission’s Accomplishedǡ
  ǡ Ǥʹ͵ǡʹͲͳ͵ǢƬǡSix Months of Revelations on NSAǡ
  ǡ Ǥʹ͵ǡʹͲͳ͵Ǥ
ʹǤ ǡsupraʹͷͲǡͳͲȋǲ ǳȌǢ
  ǡsupraͳǡȋǲ Ǧ ǳȌǢǤ
 ǡThe Dangers of Surveillanceǡͳʹ Ǥ Ǥ Ǥͳͻ͵Ͷǡͳͻ͵ͷǡͳͻͷͳȂͷʹȋʹͲͳ͵Ȍȋ
ǲ   ȀǳȌȋȌǤ
ʹǤ ǡ supra  ʹͷͲǡ  ʹͳǡ ͶͷǢ   ǡ supra  ͳǡ  ͳʹͳȂʹʹǢ ǡ
Regulationǡsupra͵ͻǡʹʹͻȂͻͺǡʹ͵Ͳͷǡʹ͵ʹͶȂʹͷǢ ǡsupraʹǡͳͻͶͲȂͶͳǤ
ʹͺǤ ǡsupraʹͷͲǡ͵ȂǤ
ʹͻ. Id.
ʹͲǤ        Ǧ Ǥ  ǲ 
             ǡ  
  
ȄȄǤǳId.ͻǤ
ʹͳ. See supra  ǤǤ
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MARQUETTE LAW REVIEW

ȏͳͲͲǣͳͳʹ͵

        Ǥ    
 ǡ  ȋ Ǧ   ǦȌ   
Ǥ 
   ǣ Ǥ  ǡ    
  ǡ
Ǥ  ǡǡ
 Ǥʹʹ
ǡ    
Ǥ             
ȋȌǤ ǡ
Ǥ  
 Ǥ
    
 Ǧ  ǡ
Ǥʹ͵
Ǥ  Ǧ     
 
     ǡ  
           Ǥ   
ǡ 
 Ǥ    ǡ
  Ǧ    ǡ    
  ǫ
A. Relational Autonomy and the Self-Emergence Rationale
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ʹʹ. E.g.ǡǤ  ǡ  ǤǡǤͷǣͳͲǦǦͲ͵ͷͻǦ ȀǡʹͲͳͲͶʹͻ͵ͲͶȋǤǤǤ
 Ǥ ʹͷǡ ʹͲͳͲȌ ȋ             ȌǢ see 
ǡ Introduction: Reflections on the First Amendment and the Information Economyǡ ͳʹ
ǤǤǤʹʹ͵Ͷǡʹʹͷ͵ȂͷͺȋʹͲͳͶȌȋǦ  ȌǤ
ʹ͵Ǥ                
 Ǥǲ   ǡǳǡ
ǲ ǯ Ǣ
 ǡǡǤǳǡsupraͺǡ͵ͲǤ
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Ȁͳ͵ȀʹͲͳͺǣ͵

ͳͳ͵

       ǡ ǡ 
       ǡ    
ǡ ǡ  ǤǳʹͶ
   
 Ǥ  
  ǡ
ȋȌǤʹͷ
     ǡ   ǡ    Ǥ  ǲ 
   ǡ 
        Ǥǳʹ     
            
  Ǥʹ Ǥǡ 
    ǡ      
Ǥ        ǡ   Ǧ
 ǡǡǡǤʹͺ
  Ǥʹͻ
          ǡ    
ǡ  Ǥ ǡ
 ǡ
         ǤʹͺͲ   
  Ǥ         
Ǥʹͺͳǡ 
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ʹͶǤ ǡ supra  ͵ͺǡ  ͳͻǤ         
   Ǥ          Ǥ    ǡ  
  
ǡ ǡ  ǡ  ǡ ǡ ǡ  ǡ ǡ  Ǥ   
ǡ     ͳ͵ͳȂͷͳ ȋʹͲͲͶȌǢ see  ǡ          ͳ͵ȂͶ
ȋʹͲͲͺȌȋ  ȌǢ    Ƭ   ǡ    
Ͷ͵ǡʹͳȋʹǤʹͲͳʹȌȋ  ȌǤ
ʹͷǤ ǲȏȐ      Ǧ  ǡ     ǡ   
ǤǳƬǡsupraͶǡͳ͵ʹǤ
ʹǤ ǡsupra͵ͺǡ͵ͺǤ
ʹǤ Ƭǡsupraʹ͵ǡͶͲͲǢseeǡPrivacyǡsupraʹͶǡͳͻͲͷ
ȋǲ ǡ ǳȌǤǲǡ
  ǡǡ ǡ
     ǤǳǡPrivacyǡ
supraʹͶǡͳͻͳͲǤ
ʹͺǤ Ƭǡsupraʹ͵ǡͶͲͳȂͲʹǢseeƬ ǡsupraʹͷǡ
Ͷͺȋǲ ǳȌǤ
ʹͻ. SeeƬǡsupraͶͶǡͳͲʹȋ Ǧ ȌǢǡsupra
͵ͺǡͳȂͲȋȌǤ
ʹͺͲ. SeeǡPrivacyǡsupraʹͶǡͳͻͳͷȋȌǤ

ȋʹͲͲȌǡ
ʹͺͳ. Types
of
Radiationǡ
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MARQUETTE LAW REVIEW

Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

   Ǥʹͺʹ           Ȅ
        Ȅ     
Ǥʹͺ͵  ǡ     
ǡ ǡ    Ǥ       
ǤʹͺͶǡ ǡ 
        ȋ ȌǤ   
          Ǥ  
ǡ  Ǥ
          
    Ǥ    
  Ǧ Ǥʹͺͷǡǡ
 Ǥ        
   Ǧ   ǦȄ Ǧ Ǥʹͺ
       ǲ  ǡ
 ǡǡ ǡ
  Ǥǳʹͺ   ǡ    
 Ǥʹͺͺǡǡ
 ǲ      Ǥǳʹͺͻ    Ǧ   
   ǡ
Ǥ            Ǧ   Ǧ
ȋǯǦ Ȍǡ   
Ǥ  ǤʹͻͲ
 Ǥʹͻͳ  ǡ 
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ǣȀȀǤǤȀǦ ȀǦǦǤ
ȏǣȀȀǤ ȀͺǦͺȐȋǲǤǳȌǤ
ʹͺʹ. Seeid.
ʹͺ͵Ǥ              
Ǥ   ǡ    ǣ        ȋ
ǤǡͳͻͻͲȌǢƬÃ  ǤǤ ǡThe Purpose of Reflexive Sociologyǡ
in       ͳǡͶǡͺͳȋͳͻͻʹȌǤ
ʹͺͶǤ  ǡsupraͶǡ͵ͷͲǤ
ʹͺͷǤ  ǡsupra͵ͺǡͶȂǡͳͻȂʹͳǢǡsupra͵ͺǡͶͷǤ
ʹͺǤ  ǡsupra͵ͺǡͶȂǡͳͻȂʹͳǤ
ʹͺǤ ǡsupra͵ͺǡͶǤ
ʹͺͺǤ ǡsupra͵ͺǡͶǤ
ʹͺͻ. Id.ͷͷǢseeǦƬǡsupraͳͺͷǡͷȋǲ 
 ǡ 
ǳȌǤ
ʹͻͲǤ ǲǤǤǤ  Ǥǳǡ
supra͵ͺǡͶǤ
ʹͻͳ. SeeƬ ǡsupraʹͶǡʹͷȋ  
ȌǤ
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Ȁͳ͵ȀʹͲͳͺǣ͵

ͳͳͷ
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ʹͻʹǤ     ǲ      ǤǤǤ  
   Ǧ  Ǥǳǡsupra
ʹͶǡ  ͳǢ see ǡ supra  ͵Ͷǡ  ͳͳͲȂͳͳ ȋ     
 ȌǤ
ʹͻ͵Ǥ  ǡsupraͶǡ͵ͲȂ͵ͳǢǤǡsupraͳͻǤ
ʹͻͶ. See Ǥ
ʹͻͷ. SeeǡIntroduction: Power, Freedom and Subjectivityǡin   ǣ
ͳǡʹȋǤǡʹͲͳͳȌȋ     ȌǤ
ʹͻǤ ǡsupra͵ͺǡͻͺǤ
ʹͻ. Id.  ͶǢ  Ǥ ǡ Relational Autonomy and Freedom of Expressionǡ in
  ʹͺͲǡʹͺͶȂͺȋ ƬǤǡʹͲͲͲȌǢ
ǡAutonomy, Social Disruption, and Womenǡin  ͵ͷǡͶͳȋ
 ƬǤǡʹͲͲͲȌǤ
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 ǯǤ  
         
 The ProducersǤǡMacbethThe Producersǡ
              
 Ǥ ǡ    Ǥ
 Ǥ
ǡ ǡ  ǡ 
     Ǥ
 Ǥ ǡǡ
          Ǥʹͻʹ    ǡ 
  
ǡ ǡ ǡ
 ǡǤ
 ǡ          
Ǥ ǡ
  
  Ǧ Ǥʹͻ͵
 Ǧ ǡ   ǡ     

  ǤʹͻͶ      ǡ  
 Ǥʹͻͷ   
 ǯǫ
  ǡ            
Ǥ      Ǥ   
ǣǲ
   ǡ    Ǥǳʹͻ
ǡ           
ǡǤʹͻ
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MARQUETTE LAW REVIEW

Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

    
 Ǥ          
 Ǥʹͻͺ
      Ǧ Ǣ  
        Ǥʹͻͻ     
     ǡ 
        Ǥ͵ͲͲ  
 Ȅ  Ȅǡ ǡ  
              
          ȋǡ
  ǡȌ Ǥ͵Ͳͳ
     ǡ      
 Ǥ͵Ͳʹ 
ǡ  Ǥǡ   
 ǡ  
   Ǧ Ǥ      Ǧ 
 
   Ǥ  
          ǡ   
Ǧ ǦǤ͵Ͳ͵ 
 Ȅ   
Ȅǡǡ ǡ
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ʹͻͺǤ    Ǥ  ǡThe Force of Law: Toward a
Sociology of the Juridical Fieldǡ͵ͺ   Ǥ ǤͺͲͷȋͳͻͺȌȋ ȌǢ 
ǡ   ǣ            ͳͳȂͶʹ ȋͳͻͻȌ ȋ 
ȌǤ
ʹͻͻǤ     ǡ  ǡsupra͵ͺǡͶȂǡ
ͳͻȂʹͳǢǡsupra͵ͺǡͶͷǤ
͵ͲͲ. See  ǡsupra͵ͺǡͶȂǡͳͻȂʹͳȋ  ȌǢ
ǡsupra͵ͺǡͻͺȋ ǲ  ǳȌ
͵Ͳͳ. See  ǡsupra͵ͺǡͷȋ 
ǲ ǳȌǢ ǡ supra  ʹͻǡ  ʹͺ͵ȂͺͶ ȋ  ǲǡ
ǡ ǡ ǡ   
 ǳȌǤ
͵Ͳʹ. See ǡsupraͳͻͳǡͳͷȋǡ
 ǡǲ   ǳȌǤ
͵Ͳ͵Ǥ    ǡThe Ethic of Care for the Self as the Practice of Freedomȋ ǤǤ 
Ǥǡ ͳͻͺͶȌǡ in     ͳǡ ʹȂ͵ ȋ   Ƭ   Ǥǡ ͳͻͺͺȌ
ȋ    ȌǢsee ǡsupraʹͳͷǡͳ͵ͶȂ
͵ͷǡͳͶͳȋ  ǡ ǡ
ȌǤ
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POSTMODERN FREE EXPRESSION

Ȁͳ͵ȀʹͲͳͺǣ͵

ͳͳ

     Ǥ͵ͲͶ       ǡ  
 ǡ        
ǲǳ   Ȅ ǡ
 ǡ     ǡ   ǡ 
ǡ ǡǡǡad infinitumǤ͵Ͳͷ
Ǧ  ǡLeave It to
Beaverǡǯǡǡ  ǡ 
ǡǤ

ǦǦǤǤ͵Ͳ
Ǥ͵Ͳ
    
Ǥ͵Ͳͺǡ  
  
         Ǧ Ǥ   
ǡǡǲ
          
  ȋ      Ȍ 
  ǡǤǤǤ 
Ǥǳ͵Ͳͻ ǡ
  ǡ
ǡ ǡ  Ȅ ǡ
    ǡ  ǡ    Ǥ͵ͳͲ   
     ǡ  ǡ
 ǡ  Ǥ͵ͳͳ

C M
Y K

07/17/2017 08:32:28

͵ͲͶǤ  ǡ Foucault’s Conception of Freedomǡ in    ǣ   ͳǡ
Ȃͺͳ ȋ  Ǥǡ ʹͲͳͳȌ ȋ   ǡ    ǡ  
 ȌǤ  Ǥ ǲ
    ǡ  
ǦǤǳǡPrivacyǡsupraʹͶǡͳͻͳͳǤ
͵ͲͷǤ  ǡ   ȋʹͲͲͲȌǢƬǡsupraͶǡͳͲǤ
͵ͲǤ ǡsupra͵ͺǡͳʹʹȂʹ͵Ǥ
͵Ͳ. Id.ͶǤ
͵Ͳͺ. Seeid.ͳͳͷȂͳǤ
͵ͲͻǤ  ǡ Practices of the Selfǡ in    ǣ   ͳ͵ǡ ͳͺͲ
ȋǤǡʹͲͳͳȌǤ
͵ͳͲǤ ǡsupra͵ͷǡͳͷȂͻǤ
͵ͳͳ. See  ǡsupra͵ͺǡͶȂǡͳͻȂʹͳȋ   
ȌǤ ǲ Ǥǳǡ
supra͵ͷǡͳͻǤ  ǡ ò ǡǡǤ
Id. ͳȂͳͲǤ
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MARQUETTE LAW REVIEW

Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

   
    
 Ǥ ǡ
    Ǥ

Ǥ 
   ȋȌ     
 Ǥǡ
          
Ǥ͵ͳʹ
       
     Ǥ    ǡ 
          
     Ǥ͵ͳ͵  
 
 Ǥ͵ͳͶ         
ǡ
ǡ  Ǥ͵ͳͷ
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͵ͳʹǤ                 
      Ǥ    Ǥ    
    ǣ ǲ ǡǳǲǡǳ
ǲǤǳǡsupraʹͺǡͳ͵͵Ǥ
         
      Ǥ       
   
 ǤǤǤǤȏ Ȑǡ 
     Ǯ Ǥǯ    
  Ǥ
          
  Ǥ ǡ
 Ǥ
    Ǥ  ǡ                
   
 

ǫǡ
ȋʹͲͲȌǡ
ǣȀȀǤ ǤǤ ǤȀ̱ȀȀ Ǥ
ȏǣȀȀǤ Ȁ  ǦʹͺȐ
ȋ ȌǤ
͵ͳ͵. E.g.ǡ  ǡ           ȋ 
ǤǡʹͲͳͳȌȋͳͶͺȌǤ
͵ͳͶǤ ǡPostmodernism/Feminism/LawǡǤǤʹͷͶȋͳͻͻʹȌǢe.g.ǡ
Ǧ   ǡ  ȋ Ƭ ǤǤǡʹǤ
ǤͳͻͺͻȌǤ
͵ͳͷǤ ǡ  ǡ Ǥ        Ǧ
ǣǲ 
ǤǤǤǤǮǯǮ
       ǯ        
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POSTMODERN FREE EXPRESSION

Ȁͳ͵ȀʹͲͳͺǣ͵

ͳͳͻ

ǡǲ
   
       Ǥǳ͵ͳ     
 ǣ    ǡ
 Ǧ  ǡ
       ǫ     ǡ
   ǡ      ȋȌ
Ǧ  ȋ ǦǦȌǡ
ȋǦ ȌǡȋǦȌǤ͵ͳ
    ǡ  ǣ     
   ǫ͵ͳͺ
            
 Ǥ     ǡ  
ǡ Ǥ
 ǡ       
     Ǥ
 ǡ   
 Ǥ ǡ ǲ
   Ǥǳ͵ͳͻ ǡ 
              
 ȋȌǤ͵ʹͲ 
          Ǥ  
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ǤǳǡsupraͳͲͲ, at ͵ͷͶȂͷͷǤ
͵ͳǤ ƬǡsupraͶǡͳ͵ͺǤ
͵ͳ. See supra   ȋ         
ȌǤ     ǡ  ǲ     
          Ǥǳ      ǡ
   ǣ        ͻͻ ȋͷ Ǥ ʹͲͳͷȌǤ  ǡ   
ǲǳ Ǥ ǡǲ
      ǣ         
   ǤǳTowardǡsupraͳͲͲǡͺͺǤ
͵ͳͺǤ      ȋ      Ȍǡ
ǣǲ ȋȌ
 Ǥǳǡ
supra͵ͺǡͻͺǤ
͵ͳͻǤ  ǡ   ǡsupraʹͶǡͳͶͻǤ
͵ʹͲǤ           ǲ ǯ
ǡ         ǡ   
 ǡ ǤǳId.
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

 Ǥ͵ʹͳǡ
  Ǥ ǡ
        
ǡ         ǡ 
         Ǥ͵ʹʹ   ǡ 
 
       Ǥ
  
       Ǧ       
Ǥ͵ʹ͵ǯ 
        ǲ   
Ǥǳ͵ʹͶǡ 
     ǲ        
Ǥǳ͵ʹͷ    ǡ         
  Ǥǡ
      ǡ ǡ   
  Ǥ͵ʹ             
 ǡ Ǥ
   
   Ǥǡ  
  
Ǥ͵ʹǡ  
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͵ʹͳǤ ǡPrivacyǡsupraʹͶǡͳͻͲͷǤ
͵ʹʹǤ ǲȏȐ ǯ       ǡ   
   ǡ    ǡ   Ǧ     
  Ǥǳ     ǡ On the Constitution of ‘Self’ and ‘Mind’: The
Dialectic of the System and the PersonǡͳͶ Ƭ  ͺʹʹǡͺͶͲȋʹͲͲͶȌǤ 
ǲǤǳ
 ǡ   ǡsupraʹͶǡͳͷͲǤ
͵ʹ͵Ǥ   Ǥǡ supra  ͳͻ ȋ       
 ȌǤ
͵ʹͶǤ  ǡsupraͶǡ͵͵ʹǤǣ
ȏȐ     ǡ  ǡ  formedǢ  
ǤǤǤǤ ǡ
  ǡ
    
  Ǥ
ǡ  ǤǤǤǤ
   ǡ     ʹͳͳȋʹͲͲͷȌǤ
͵ʹͷǤ  ǡsupraͶǡ͵͵ʹǤ
͵ʹ. Id. ͵͵ʹȂ͵͵Ǥ
͵ʹ. Id.͵͵ʹǤ
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͵ʹͺ. SeeǡPrivacyǡsupraʹͶǡͳͻͳͺȂͳͻȋ ȌǤ
͵ʹͻǤ   ǯ
 Ǥ  ǡSpeech Enginesǡͻͺ Ǥ Ǥ ǤͺͺȋʹͲͳͶȌȏ
EnginesȐǢ cfǤ  ǡ Free Speech Constitutionalismǡ ʹͲͳͷ Ǥ Ǥ Ǥ Ǥ ͳͲͳͷ ȋʹͲͳͷȌ
ȋ    ǯ
 ǯ  ȌǤ

39332-mqt_100-4 Sheet No. 29 Side A

 Ǧ       
 Ǥ 
   Ǧ
 Ǥ    ǡ       
    Ǧ Ǥ  
Ǧ    
ǯ          Ǥ   
         
         Ȅ ǡ  
Ǥǡ
        ǯ  
              
Ǥ͵ʹͻ
      Ǧ   
 Ǥ  ǡ 
ǡ  
 Ǥ  
Ǥ         
       
 Ǥǡǡ   
ǡ       Ǥ       
         
ǡ     
Ǧ Ǥ   

39332-mqt_100-4 Sheet No. 29 Side B

07/17/2017 08:32:28

ͷͷ͵ͳǦͺ͵ǦͶ͵Ǧͻ ͳǦͶʹ͵ ͷͲ͵ͷͻͷȋȌ

ͳͳʹ

MARQUETTE LAW REVIEW

Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵



C M
Y K

07/17/2017 08:32:28

͵͵ͲǤ   ǡ ǡsupraʹ͵ͳǡʹȂͶǡͲȂͶǤ
͵͵ͳ. Id.ͲȂͳǤ
͵͵ʹ. See ǡ supra  ͵ͷǡ  ͻȂͳʹʹ ȋ  ǯ   
 ȌǤ
͵͵͵. SeeǤ ǡHate Speech and Democracyǡ͵ʹ Ǥ Ǥ ͺȋʹͲͳ͵Ȍ
ȋ  ǡ        ȋʹͲͳʹȌȌ ȋ   
  ȌǤ
͵͵Ͷ. See ǡ supra  ʹͻǡ  ʹͺȂͻ͵ ȋ       
 ȌǤ
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Ǧ Ǥ ǡǡ
          ǡ 
     ǡ   
            
Ǥ            
 Ǥ  ǡ ǡ
 Ǥ
 ǡ         Ǧ
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ǡǡ ǡ  
 Ǧ Ǥ͵͵ʹ Ǧ 
            
    ǡ    
          Ǥ   ǡ 
ǡ    
      Ǥ͵͵͵     
   ǯ        Ǧ  
ǦǤ͵͵Ͷ
   ǤElonis v.
United Statesǡ    ʹͲͳͷǡ   Ǧ ǣ  
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͵͵ͷ. Elonisǡͳ͵ͷǤǤʹͲͲͳȋʹͲͳͷȌǤ
͵͵Ǥ ͳͺǤǤǤȚͺͷȋ ȌȋʹͲͳʹȌǤ
͵͵. SeeElonisǡͳ͵ͷǤǤʹͲͳͳȂͳʹǤ
͵͵ͺ. Id.ʹͲͲͶȂͲǤ
͵͵ͻ. Id.ʹͲͳʹǤ
͵ͶͲǤ   ǡǣǤ
 ǡͷ͵ͺǤǤ͵Ͷ͵ȋʹͲͲ͵ȌǢǤǡThreats and Meanings: How the Facts Govern First
Amendment Doctrineǡ ͷͺ Ǥ Ǥ Ǥ ͳ͵͵ ȋʹͲͲȌǢ  ǡ Expressive Activity, True
Threats, and the First Amendmentǡ͵ǤǤǤͷͶͳȋʹͲͲͶȌǤ
͵Ͷͳ. See Elonisǡͳ͵ͷǤǤʹͲͲͶȂͲǤ
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͵ͶʹǤ  ǡ supra  ͵ͺǡ  ͳͶͲȂͷͻ ȋ     
ȌǢseeǡAutonomyǡsupraͳͲǡʹͷͷȂͷȋ 
Ǧ ȌǤ
͵Ͷ͵Ǥ Ǥǡͳ͵ʹǤǤʹͷ͵ȋʹͲͳʹȌǤ
͵ͶͶ. Id.ʹͷͶʹǤ
͵Ͷͷ. Id.ʹͷͷͳǤ ʹͲͲͷǡͳͺǤǤǤȚͲͶȋʹͲͳʹȌǤ
͵ͶǤ ͳ͵ʹǤǤʹͷͶͶǤ
͵Ͷ. Id.ʹͷͶͶȂͶǢseeǤǡ͵ǤǤʹͷͶȋͳͻͶȌȋ 
    ȌǤ
͵ͶͺǤ ͳ͵ʹǤǤʹͷͶͺǤ
͵Ͷͻ. Id.ʹͷͶͻǤ
͵ͷͲǤ         ǡ      
ǡǤƬ  ǡHigh Value Lies, Ugly Truths, and the
First AmendmentǡͺǤǤǤͳͶ͵ͷȋʹͲͳͷȌǤ
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͵ͷͳ. Seeid.ͳͶͷͶȂͳȋ  ȌǤ
͵ͷʹǤ   ǡ              
  ǡ 
Ǥ  ǡ 
 ǲǡ
  ǤǳAlvarezǡͳ͵ʹǤǤʹͷͶͺǤ
͵ͷ͵Ǥ ǤǡThe Zombie First AmendmentǡͷǤƬǤǤͳͳͳͻǡͳͳʹͷǡͳͳͶͲȂ
ͶͳȋʹͲͳͷȌǤ
͵ͷͶ. E.g.ǡǦǡ  ǤǤǡͷͶǤǤ͵͵ͺȋʹͲͳͳȌȋ 
       Ǧ  ȌǢ  Ǥ   Ƭ
ǤǡͷͷͲǤǤͳͺȋʹͲͲȌȋ   Ǧ
ȌǢ see ǡ The Zombie First Amendmentǡ   ͵ͷ͵ǡ  ͳͳʹͲ ȋ  
ǯǦ     ȌǤ
͵ͷͷǤ ͷͷͺǤǤ͵ͳͲȋʹͲͳͲȌǤ
͵ͷ. Id.͵ͳͻǤ
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͵ͷ. Id.
͵ͷͺ. Id.͵ʹͳǤ
͵ͷͻǤ ͶʹͶǤǤͳǡͳͻȋͳͻȌȋ ȌǤ
͵ͲǤ ͷͷͺǤǤ͵͵ȂͶͳǤ
͵ͳǤ Ͷ͵ͷǤǤͷȋͳͻͺȌǤ
͵ʹǤ ͷͷͺǤǤ͵ͶͲȂͶʹǤ
͵͵. Id.͵͵ͻǤ
͵Ͷ. Id.
͵ͷ. Id.͵Ͷ͵Ǥ
͵. Id.͵ͷͶȋ   ǤͳͲǡͳ͵Ͳȋ Ȍȋ  
ǤǡͳͻͳȌȌǤ
͵. Id.͵ͶͲǤ
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͵ͺ. Id.͵ͷȂͷǤ
͵ͻ. Id.
͵ͲǤ         McCutcheon v. FECǤ ͳ͵Ͷ Ǥ Ǥ ͳͶ͵Ͷǡ ͳͶͶͳ
ȋʹͲͳͶȌǤ
͵ͳ. Citizens UnitedǡͷͷͺǤǤ͵ͷȂͷǤ
͵ʹ. Id.͵ͷͷǡ͵ʹǤ
͵͵. Id.͵ͷͶȋǤ ǤǡͷͷʹǤǤͳͻǡʹͲͺ
ȋʹͲͲͺȌȌǤ
͵ͶǤ   Ǥ ǡ ͳ͵Ͷ Ǥ Ǥ ͳͶ͵Ͷ ȋʹͲͳͶȌǢ   ǡ  Ǥ Ǥ
 ǡͷǤǤͷͳȋʹͲͳʹȌȋ ȌǢ ǯ Ǥ
ǡͷͶǤǤʹͳȋʹͲͳͳȌȋǡ ǤǡȌǤ
͵ͷǤ    Ǥ ǡ ͳ͵Ͷ Ǥ Ǥ ͳͶ͵Ͷǡ ͳͶʹ ȋʹͲͳͶȌ ȋǡ Ǥǡ    
ȌǢǤ ǤǡͷͷʹǤǤͳͻǡʹͲͺȋʹͲͲͺȌǤ
͵Ǥ   ȋȌȚ͵ǤͲͳȋȌȋǤǤʹͲͳͲȌǤ
͵. Id.ȚͳǤͶͲȋͶȌǤ  
ǤǤ  ǡ   ͳͺȂͳͻȋͶǤͳͻͻȌǢ  Ǥ Ƭ
 Ǥǡ  ͺȋ͵Ǥͳͻͺ͵ȌǤ
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͵ͺ. See Ǥ ǡ    Ǧ  ͳͲȋʹͲͲͺȌȋ
ǲǤǤǤ  ǳȌǢ Ǥ
 ǡ     ͳͶͺȂͷʹȋʹͲͳʹȌȋ ȌǤ
͵ͻ. See Ƭ ǡsupraͶǡͳͳͲȂͳͷȋ 
     ȌǢ   ǡ supra  ͳǡ  ͷȂ ȋ 
 ȌǤ
͵ͺͲǤ  Ǥ ǡ        ͵ȋ ʹͲͲȌȋ
ȌǤ
͵ͺͳ. See ǡsupra͵ͺǡ͵ͳȂ͵ʹȋ  
ȌǤ
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͵ͺʹ. See   ǡ supra  ͳǡ  ͷͶȂͷ ȋ    
ȌǤ   ǡ  ǡ 
   ȋ ȌǤ ǡ ʹ  ǡsupra
ʹͳͶǡ  ͳͷͲȂͷʹǢ ǡ ͳ  ǡ supra  ʹͳͶǡ  ͵ͶͲȂͶ͵Ǣ ò ǡ The
Hermeneutic Claim to Universality ȋͳͻͳȌǡ reprinted in     ǡ 
 ͳͺͳǡʹͲͷȋͳͻͺͲȌǢsee o  ǡ ǣ  
       ͵ʹʹȂʹ͵ȋǤǡͳͻͻȌȋ
   ȌǤ
͵ͺ͵Ǥ ǲ   ǯHomo Economicus   ǡ
     ȋͳȌ  ȋȌ Ǣ ȋʹȌ    
    Ǣ  ȋ͵Ȍ       
 Ǥǳ ǡA Note on the Evolution of   ǡʹͺ ǤǤ 
ͺǡͺȋͳͻͻͶȌǢsee ǤǡA Behavioral Approach to Law and EconomicsǡͷͲǤ
Ǥ ǤͳͶͳȋͳͻͻͺȌȋ       ȌǢǡ
Educating    : Cautionary Notes on the New Behavioral Law and Economics
Movementǡ͵ͶƬǯǤͻ͵ȋʹͲͲͲȌȋȌǤ
͵ͺͶǤ   .ǡ       ǯ  ǫ     
 ͳȋǤǡʹͲͳȌǤ
͵ͺͷǤ       ǡ  ǡ       
  Ǥ  ǡ    ȋͳȌǢseeǤ
 ǡ         ͳͲͲȂͳ͵ ȋʹͲ  Ǥǡ ͳͻͻȌ ȋ 
ǯ ȌǢ ǡThe Secret History of Self-Interestǡ
in   Ǧ  ʹǡ ʹȂͺ͵ ȋ   Ǥǡ ͳͻͻͲȌ ȋ  ǯ
 ȌǤ
͵ͺǤ  ǡ    Ǧ
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economyǤǯǳͷͷͺǤǤ͵ͷͶȋ Ǥ  ǡ
ͷͶͲ ǤǤ ͻ͵ǡ ʹͷȂͷͺ ȋʹͲͲ͵Ȍ ȋ ǡ Ǥǡ    ǡ      ǡ
ȌȌȋȌǤ  ǡǲ ǳ
  ǤIdǤ
͵ͺǤ .ǡsupra͵ͺͶǡͳȂͳǡ͵ͲǡͷͻǤ
͵ͺͺ. See id.  ͵ʹȂ͵ ȋ        
ǡ  ȌǤ
͵ͺͻǤ  ǡ         Ǧ
ǡ  ȋ Ȍ
Ǥ
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͵ͻͲ. See   ǡ supra  ͳǡ  ͳȂǡ ͵͵Ȃ͵Ͷǡ ͶȂͶͻ ȋ  
  ȌǢ ǡ supra  ͺǡ  ʹ͵ ȋ    
ǲ ʹͲͳͲǳȌǤ
͵ͻͳǤ   
ǤSee ǡǦ  ǣ    
 ȋʹͲͲͲȌȋ  ȌǢ ǡsupra
 Ͷǡ  Ȃ ȋ  Ǧ   ȌǢ  ǡ    
 ȋͳͻȌȋ  
Ǧ ȌǤ
͵ͻʹ. See   ǡ supra  ͳǡ  ͺȂͻǢ see ǡ Futureǡ supra  ͵ͻǡ  ͶͶͲȂͶͳ
ȋ  ȌǤ
͵ͻ͵. SeeǡsupraʹͳǡʹͲʹ͵Ǥ
͵ͻͶ. See id. ȋ   ȌǤ      ǯ
            ǣ    
 ȋ ȌǤSee Enginesǡsupra͵ʹͻ
ȋ ȌǤǡ 
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

   ȋ   Ȍ ǡ     
     Ǧ  
            
Ǥǡ  
    
 Ǧ   ǣ      
  
 Ǥ͵ͻͷ ǡǦ  
 ǤǦ   
       Ǥ͵ͻ     
 Ǥ͵ͻ 
ǡǡ 
   
Ǥrhetoric     
ȋȌ  ȋ  ȌȄ
         Ǥ͵ͻͺ
 ǡ        
 ǡ       Ǥ͵ͻͻ    
 ǡ            
ǡǤͶͲͲ   ǡ 
  ǡ           
ǯ Ǥ    ǡ    
 ǣǤ ǣ ǤͶͲͳ


07/17/2017 08:32:28

C M
Y K

39332-mqt_100-4 Sheet No. 34 Side B

             
Ǥ
͵ͻͷ. E.g.ǡǤ  ǡ  ǤǡǤͷǣͳͲǦǦͲ͵ͷͻǦ ȀǡʹͲͳͲͶʹͻ͵ͲͶȋǤǤǤ
 ǤʹͷǡʹͲͳͲȌȋ      ȌǢseeǡ
supraʹʹǡʹʹͷ͵Ȃͷͺȋ Ǧ ȌǤǦ 
  ǡ  
ͳͻͻͺȋȌǡ  ǤǤǤǤͳͲͷǦ
͵ͲͶǡͳͳʹǤʹͺͲǡʹͺǢseeǡsupraʹͶͻǡͻ͵ȂͻͶȋ ȌǤ 
ǡ            ǡ  
   Ǧ  ǡ        
ǤSee Ǥ   ǤǡͶͳʹ ǤǤʹͳͳͲȋǤǤʹͲͲȌȋ 
  ȌǤ
͵ͻ. Seeǡsupraʹʹǡʹʹͷ͵ȂͷͶǤ
͵ͻ. See ǡsupraʹͳǡͳǢ ǡsupraʹͳǡʹǤ
͵ͻͺ. See ǡsupraʹͳǡͺͲȂͺͳǤ
͵ͻͻ. SeeǡsupraʹʹǡʹʹͷͷȂͷǤ
ͶͲͲ. See   ǡ supra  ͳǡ ͺȂͺ ȋ   Ǧ 
 ȌǤ
ͶͲͳ. See  ǡ supra  Ͷǡ  ʹͲ ȋ         
    ȌǢ  ǡ   ǣ ǡ  ǡ 

39332-mqt_100-4 Sheet No. 35 Side A

07/17/2017 08:32:28

ͷͷ͵ͳǦͺ͵ǦͶ͵Ǧͻ ͳǦͶʹ͵ ͷͲ͵ͷͻͷȋȌ

ʹͲͳȐ

POSTMODERN FREE EXPRESSION
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ͳͳͺ͵

           
       ǡ
    ǤͶͲʹ
ǡǡ
   ǡ  
Ǥ both
ǡ  ǡ 
 Ȅ ǡ  Ǧ     
 Ȅ
         
Ǥ    ǡ        
 Ǥ  ǡ  
 
 ȋ ǡȌǤ
ǡǡ
      ǡ    ǤͶͲ͵
ǡ Ǧ       
     ǡ   ǡ 
ǡ Ǥ 
   ǡ            
 Ǧ ǤͶͲͶ
   Ǧ   
Ǥ  ǡ   
   ǫͶͲͷǡ
ǡ   ǫͶͲ

C M
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       ʹȂʹǡ Ͷͷ ȋͳͻͺͻȌ ȋ     
ȌǤ
ͶͲʹǤ      Ǧ  ǡ ǡ 
    Ǥ         Ǥ
ǡsupraͳ͵ǡʹ͵ͷȂ͵ǢseeǡsupraͺǡͷȂͷͺǡ͵ͳͳȂͳʹȋ  
  ȌǢǡFutureǡsupra͵ͻǡͶʹͺȂʹͻȋ   
ȌǤ
ͶͲ͵Ǥ ǡCongress Ends Least-Productive Year in Recent Historyǡ  
 ȋ Ǥ ʹ͵ǡ ʹͲͳ͵Ȍǡ ǣȀȀǤ ǤȀ ǦȀʹͲͳ͵ȀͳʹȀʹ͵Ȁ ǦǦ
Ǧ ǦǦǦ ǦȀȏǣȀȀǤ Ȁ ʹǦʹ ȐǤ
ͶͲͶǤ  ǡ  
       Ǧ  Ǥ  
  Ǧ           
  Ǥ
ͶͲͷ. See, e.g.ǡǤǤǤǯ  ǡͳ Ǥ͵ͳͳ͵ʹǡͳͳ͵ͷȋͻǤͳͻͻͻȌǡreh’g
granted, opinion withdrawn,ͳͻʹ Ǥ͵ͳ͵ͲͺȋͻǤͳͻͻͻȌȋ   ȌǤ
ͶͲǤ  ǡ Is Data Speech?ǡ  Ǥ Ǥ Ǥ ͷ ȋʹͲͳͶȌ ȋ   
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

   ǡ        Ǧ
ǫͶͲǤ
ǡ ǡ ǡƬǡ 
  ǤͶͲͺ ǡ   
      ǤͶͲͻ       
          Ǥ
ȋȌ
  Ǥ
Ǥ ǡ ǡ 
 ǡ  
Ǧ ǤͶͳͲ ʹǡʹͲͳͷǡ 
ǡ  
 ǤͶͳͳǡ  
      Ǥ     
 ǡ ǤͶͳʹ
        ǯ Ǧ
Ǥǡ ǡ
ǤͶͳ͵
  ǡ  ǡ        
ǤͶͳͶ  ǡ Ǧ
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 ȌǤ
ͶͲǤ  ǡ  ǤǤ  Ǥǡ  ǤǡǤ ǦͲʹǦͳͶͷǦǡʹͲͲ͵ʹͳͶͶͷͺȋǤǤ
ǤʹǡʹͲͲ͵Ȍȋ ǯ   ȌǢsee
ǡAlgorithms and SpeechǡͳͳǤ Ǥ Ǥ ǤͳͶͶͷȋʹͲͳ͵Ȍ ȋ
 ȌǢ   ǡ The Folklore of Informationalism: The Case of Search Engine Speechǡ ͺʹ
 ǤǤͳʹͻȋʹͲͳͶȌȋ  ȌǤ
ͶͲͺǤ ǡFutureǡsupra͵ͻǡͶʹͺȂʹͻȋ ȌǤ
ͶͲͻ. Id.
ͶͳͲ. SeeǡsupraͺǡʹͲǡʹͺȂͺȋ ȌǢǡFutureǡsupra
͵ͻǡͶʹͺȂʹͻȋȌǤ
ͶͳͳǤ 
 
ǡ
Open
Internetǡ
ǣȀȀǤ ǤȀȀǦȏǣȀȀǤ ȀͶͺͷǦͻȐǤ
Ͷͳʹ. E.g.ǡǤ ǡǤͳͷǦ͵ʹͻͳȀͳͷǦ͵ͷͷͷȋǤʹͳǡʹͲͳͷȌǢǤǤ
  ǤǤ ǡǤͳͷǦͳͲ͵ȋǤǤǤǤʹ͵ǡʹͲͳͷȌǢseeǤǤ  ǤǤ ǡͺʹͷ
Ǥ͵ͶȋǤǤǤʹͲͳȌȋǡǡ
    Ǧ      ǡ      
ȌǤ
Ͷͳ͵Ǥ ǡsupraͳʹǢǡsupraͳʹǤ
ͶͳͶǤ      Ǥ  ǡ ͳ͵ͷ Ǥ Ǥ ʹͲͲͳ ȋʹͲͳͷȌǡ    
 ǡ Ǥ ǡElonis
ǡ Ǥ  ǡ
         Ǥ    
 ǡǡ 
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ͳͳͺͷ

 Ǥ Brown v. Entertainment Merchants Associationǡ
ǲǮ
 ǯ  ǤǳͶͳͷ        Ǧ
 ǡ ǡ 
 ǲ  ǤǳͶͳǡ
ǲ   
ǡǤǳͶͳ  ǡ Ǧ 
Ǧ ǡǦ
 Ǥǲ ǡǡ
 ǡ  Ȅ
  Ȅ      ȋ  
 ǡǡǡ Ȍ 
ȋ ǯ ȌǤǳͶͳͺ
ǡǡ 
 Ǧ 
 Ǥ      ǡ   ǡ  
Ǧ ǤͶͳͻǡ
Ǧ  ǤͶʹͲǡ
         
  ǤͶʹͳ  
  ǡ  
  ǤͶʹʹ
ǡ ǡ  
              
ǤͶʹ͵

C M
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Ǥ   Ǥ    ǡ ͷͶʹ ǤǤ ͷ ȋʹͲͲͶȌ ȋ
            
    ȌǢ  Ǥ     ǡ ͷʹͳ ǤǤ ͺͶͶ ȋͳͻͻȌ
ȋ           
  ȌǢseeǤ Ǥǡ  Ǥǡͷ͵ͻ
ǤǤ ͳͻͶ ȋʹͲͲ͵Ȍ ȋ Ȍ ȋ      
   ȌǤ
ͶͳͷǤ ͷͶǤǤͺǡͺͻȋʹͲͳͳȌǤ
Ͷͳ. Id.ͻͲǤ
Ͷͳ. Id.
Ͷͳͺ. Id.
Ͷͳͻ. Id.ͻʹǤ
ͶʹͲ. Id.ͻʹȂͻ͵Ǥ
Ͷʹͳ. Id.ͻͻǤ
Ͷʹʹ. Id.ͺͲͶǤ
Ͷʹ͵. Id.ͻͻȂͺͲͶǤ
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

Sorrell v. IMS Health Inc.ǡ    Ǧ 
  ǡ       Ȅ  
        ǤͶʹͶ  
   ǡ  
     ǡ  ǡ  ǡ   ǤͶʹͷ  
 ǡ     Ǥǡ  ǡǡ
   ǤͶʹ
   ǡ       
  ǤͶʹ 
 ǤͶʹͺ
ǣǡ   ǡ
 ǡ ǡǡ  
 ǯ 
     ǤͶʹͻ     ǯ ǡ
 ǡ   
           Ǧ 
 ǤͶ͵Ͳǯ ǤͶ͵ͳ 
         ǤͶ͵ʹ   
   ǡǡ
  Sorrell       ǤͶ͵͵  ǡ  
          
ǲ    ǡǳͶ͵Ͷ      
Central Hudson          
ǤͶ͵ͷǡǡ 
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ͶʹͶǤ Ǥ    ǤǡͷͶǤǤͷͷʹȋʹͲͳͳȌǢseeǡsupraʹͶͻǡʹȂ͵Ͳ
ȋ   ȌǢ  ǡsupraͳǡ͵͵ȂͶͷȋ ȌǤ
Ͷʹͷ. SorrellǡͷͶǤǤ ͷͷͺǤ
Ͷʹ. Id.
Ͷʹ. Id.
Ͷʹͺ. Id. ͷͷͺȂͷͻǤ
Ͷʹͻ. Id.ͷʹǤ
Ͷ͵Ͳ. Id.ͷͻͳȋǡ ǤǡȌǤ ǡ  
    Ǥǡ
ǡ       Ǧ  Ǥ  See  
 ǡ The Boundaries of the First Amendment: A Preliminary Exploration of Constitutional
Salienceǡ ͳͳ Ǥ Ǥ Ǥ ͳͷ ȋʹͲͲͶȌ ȋ Ǧ  
 ȌǤ
Ͷ͵ͳ. SorrellǡͷͶǤǤͷͻͳǤ
Ͷ͵ʹ. Id. ͷ͵ȂǤ
Ͷ͵͵. Id.ͷͳȂ͵ǡͷʹǤ
Ͷ͵Ͷ. Id.ͷ͵Ǥ
Ͷ͵ͷ. Id.ͷ͵ǡͷͺ͵Ǣsee  Ƭ ǤǤǤ ǤǯǡͶͶǤǤ
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ͷͷǡͷȋͳͻͺͲȌǤSorrell
Central HudsonǤSorrellǡͷͶǤǤͷͳȂʹǤSee alsoǤǡͷͷͻǤǤ
ͶͲȋʹͲͳͲȌȋ ȌǤ
Ͷ͵. Cf. ǡ Autonomyǡ supra  ͳͲǡ  ʹʹȂͶ ȋ    
Ǧ    ȌǤ
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    Ǥ
BrownSorrellǡ ǯ
     ǡ     

 Ǧ  ȋ ǡ   
 ǯ   
ȌǤ     ǡ  ǡ      
ǡ 
Ǥ  
Ǥ ǡ ǦǦ 
Ǥ   ǡ      Ǥ  ǡ 
  Ǥ ǡ
  Ǥǡ
 ǡ 
 
  Ǥ      ǡ       ȋ
Ȍ
  Ǥ
         Ǧ  
   ǦǦǤ  ǡ 
ǡ  ǡ  ǡ
  ǡ Ǥ
     Ǧ  
   Ǧ Ǥ
      ǡ     ǡ
ǡ    
 Ǥ  ǡ       Ȅ
  Ǧ Ǧ  Ȅ 
ǤͶ͵     ǡ ǡ    
  ǡ       Ȅ 
     ǯ     
   Ǥ       
 Ȅ        
 Ǧ Ȅ  
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵

Ǥ ǦǦǡǦ
 ǡ  Ǧ       
 Ǥ 
ǡ         
ǤͶ͵
Ǥ  
 Ǧ         
   Ǥ   ǡ  Ǧ 
   Ǧ ǡ     
 ǤǦ  
ǡǤ ǡǡ
ǤǦ 
      Ǥ  ǡ   
Ǧ     
     Ǥ  ǡ Ǧ    Ǧ
 Ǥ


07/17/2017 08:32:28

C M
Y K

39332-mqt_100-4 Sheet No. 37 Side B

Ͷ͵Ǥ  Ǧ
   Ǥ  ǡ      New York Times v. Sullivan  
 Ǥ͵ǤǤʹͷͶȋͳͻͶȌǤ
           
ǡǦ Ǥ 
   ȋ  ǦȌǡ   ǡ  
   Ǥ
ǯ Ǧ 
  Ǥ   ǡ  ǯ        Ǥ   
              Ǥ   
Ǧ ǡ 
  Ǥ   ǡ  
  Ǧ Ǥ ǡ
  Ǥ ǡǲ ǡ
 ǡ ǡ   Ǧ
 Ǥǳ  Our Missionǡ  ȋʹͲͳȌǡ ǣȀȀǤ ǤȀȀǦ
ȏǣȀȀǤ Ȁʹ ǦͺͻȐǤǡͳͻͷǡ
       ǲ     ǡ      
   ǤǳͶǡǤ
Ǥǡ͵ͷǤǤͶͶͻȋͳͻͷͺȌȋǤͻͳǡͳͻͷȌǤ  ǡ
    Ǥ 
ǲ     
                   
 ǡǳ id.  ʹǡ       ǲ ǡ      
ǡǳid. ͶǤǡǡ    Ǧ
ǤǤǡ͵ͳǤǤͶͳͷǡͶʹͺȂʹͻȋͳͻ͵ȌǢǤǤ
ǡ͵ͷǤǤͶͶͻȋͳͻͷͺȌǤ

39332-mqt_100-4 Sheet No. 38 Side A

07/17/2017 08:32:28

ͷͷ͵ͳǦͺ͵ǦͶ͵Ǧͻ ͳǦͶʹ͵ ͷͲ͵ͷͻͷȋȌ

ʹͲͳȐ

POSTMODERN FREE EXPRESSION

Ȁͳ͵ȀʹͲͳͺǣ͵

ͳͳͺͻ

      Ǧ    
     ǣ Ǧ ǤͶ͵ͺ  ǡ 
 ǡ           Ǧ
 Ǥ  
   ǲ   ǤǳͶ͵ͻ  ǯ   Ǧ 
       Ǧ  Ǥ   
ǡ  Ǧ     Ǧ   
Ǥ   Ǧ     
    ǡ ǡ       
      Ǥ  ǯ   Ǧ  
        ǡ ǡ  
ǡ         ǤͶͶͲ
   ǡ 
    
ǤͶͶͳ  ǡ         ǤͶͶʹ  ǲ
      
Ǥ     
          
 Ǥ           
  ǤǳͶͶ͵   ǡ   Ǧ  ǡ
         Ǧ
ǡǲ ǤǳͶͶͶ
    Ǧ     Ǧ 
  ǯ  
 ǣ
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Ͷ͵ͺǤ                Ǧ
  ǦǦǤǡ  
ǡǡ 
Ǥ  See   Ǥ   ǡ  ǣ    ȋͳͻͻͷȌ ȋ   
ȌǤ
Ͷ͵ͻǤ ǡFutureǡsupra͵ͻǡͶ͵ͺǢǡDigitalǡsupra͵ͻǡ͵Ǥ
ͶͶͲǤ ǡFutureǡ͵ͻǡͶ͵ͺǢǡDigitalǡsupra͵ͻǡ͵ȂͶǤ
ͶͶͳǤ     ǡ 
  ǡ    Ǧ       Ǥ
E.g.ǡǡsupraͳͳͶǡͳʹǢ ǡsupraͳͳͶǡͶǡͳͶ͵Ǣǡsupra
ͳͳͳǡͳʹǡͳͷǤ
ͶͶʹǤ     ǲ          ǡ 
 ǡ   
ǤǳǡFutureǡsupra͵ͻǡͶ͵ͺǤ
ͶͶ͵. Id.
ͶͶͶ. Id.Ǣ see ǡ Digitalǡ supra  ͵ͻǡ  ͵Ͷ ȋ  Ǧ  
  ȌǤ
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Ȁͳ͵ȀʹͲͳͺǣ͵

ȏͳͲͲǣͳͳʹ͵


 ǡ ǡ 
       
 ǡǡ Ǥ
     
 ǡ    ǡ  ǦǤ  
ǡǤ
ǡ  ǡ  ǡ     
ǡ
ǤͶͶͷ

ǡ  Ǧ     
  ǯ   Ǧ  Ǥ  ǡ 
  ǤͶͶ
  ǡ         Ǥ
      ǡ        
           
    ǤͶͶ  ǡ
            
ǲǳ  ǡͶͶͺ    ǲ   
  ǤǳͶͶͻ  
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ͶͶͷǤ ǡDigitalǡsupra͵ͻǡ͵ͶǤ
ͶͶǤ ǡǡ 
      Ǧ  ǡ    
ǤǡFutureǡsupra͵ͻǡͶ͵ͻȂͶͲǢǡDigitalǡsupra
͵ͻǡʹͺȂʹͻǤǡ ǲ ǡǳǡDigitalǡsupra͵ͻǡ
 ǡ    ǲ ǡ   ǡ       
ǤǳId.
ͶͶǤ ǡ supra ʹͻͷǡ ʹǤ     Ǥǡ   
ǡ ǡ 
Ǥ ǤǤǡUnderstanding Legal Understanding: The Legal Subject and the Problem of
Legal Coherenceǡ ͳͲ͵  Ǥ Ǥ ͳͲͷ ȋͳͻͻ͵ȌǢ   Ǥ ǡ What is a Postmodern
Constitutionalism?ǡͻͲ  Ǥ Ǥ ǤͳͻȋͳͻͻʹȌǤǯ  Ǧ  
  ǡ
  ǤǡFutureǡsupra͵ͻǢǡDigitalǡ
supra͵ͻǢseeǤ ǡThe Politics of Postmodern Jurisprudenceǡͻͷ  ǤǤǤ
ͳǡͳͺͷȂʹͲͳȋͳͻͻȌȋ 
     ȌǤ
ͶͶͺǤ   Ǥ ǡ Information Power: The Information Society from an Antihumanist
Perspectiveǡin       ʹ͵ʹǡʹ͵͵ȋƬ
ǤǡʹͲͳͳȌǤ
ͶͶͻ. Id.ǣǲ
 ǤǳId.
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ͳͳͻͳ

         
   ȋȌǤͶͷͲ ǡǡ
 ǤͶͷͳ
 ǯǡ  
  ǡ         Ǧ
  Ǥ       
ǡ  Ǧ      
        Ǥ  
      Ǧ       
 Ǥ 
   ǡ  ǡ      
  ǤǦ 
   Ǥ         
       Ǥ  ǡ    
ǲ   andǦǡǳͶͷʹ
 Ǧ  
           
ǤͶͷ͵
 ǦǦǤǡ
       ǡ     
 ǡ
    AbramsǤͶͷͶ   ǡ   Abrams ǡ
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ͶͷͲ. See ǡsupra͵Ǥ
ͶͷͳǤ ǡǡǦ 
ǯ Ǥǡ Ǧ
    Ǥ       ǯ ǡ  
    Ǥ  ǡ      ǡ   ǡ  
  Ǥ
ͶͷʹǤ ǡDigitalǡsupra͵ͻǡ͵ͶȋȌǤ
Ͷͷ͵Ǥ   Ǥ
     ǡ             
       Ǥ        ǡ  ǡ  
          Ǥ   ǡ    Ǧ
         ǲ ǳ  ǲ  ǳ
Ǥ
ͶͷͶǤ  ǡ  , supra ͵;  , supra ͵ǡʹͳȂʹǢǡWar Timeǡ
supraͷǡͻ͵͵ǡͻͷͶǤ
ͶͷͷǤ ǤǡʹͷͲǤǤͳǡ͵ͲȋͳͻͳͻȌȋ ǡ ǤǡȌǤSee ǡ
War TimeǡsupraͷǡͻͲǤ
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MARQUETTE LAW REVIEW
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ͶͷǤ ǡWar TimeǡsupraͷǡͻͷǤ
ͶͷǤ ǡʹͷͲǤǤ͵Ͳȋ ǡ ǤǡȌǤ
Ͷͷͺ. See ǡ    ǣ      
 ȋʹͲͲͳǤȌȋǦǦǦ
 ȌǤ
Ͷͷͻ. E.g.ǡǤ ǤǯǡͷͷͳǤǤͳǡͳͺͺȂͺͻȋʹͲͲȌǤ
ͶͲ. See ǡsupraʹͳǤ
ͶͳǤ ǡsupra͵ͺǡͶʹǢseeǡsupraʹͺǡͳͷȋ
 ȌǤ
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